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I. THE QUESTIONS PRESENTED. 

1. Whether Section 5 of the Federal Trade Commission 
Act authorizes the Federal Trade Commission to restrain 
the mailing of lottery devices, to wit: push cards, in inters 
state commerce when said devices are: (a) not sold in 
interstate commerce, (b) not used in interstate commerce, 
(c) used if at all in intrastate commerce not by petitioners 
but by third persons having no contractual relationship 
to petitioners. 

We say it does not. 

2. Whether, assuming jurisdiction of the Federal Trade 
Commission, there is substantial evidence to support the 
findings of fact and thus the order to cease and desist 
entered by the Commission? 

We say there is not. 

3. Whether the cease and desist order was wrongfully 
entered against petitioner Flavia Gaiter? 

We say it was. 
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UNITED STATES COURT OF APPEALS. 

For the District of Columbia Circuit 


No. 12064 


Seymour Sales Company, Seymour Galter, Individually 
and as an officer of Seymour Sales Company, and Flavia 
Galter, as an officer of Seymour Sales Company, 

Petitioners , 


v. 


Federal Trade Commission, 

Respondent. 


On Petition to Review an Order to Cease and Desist. 


BRIEF FOR PETITIONERS. 


ID. JURISDICTIONAL STATEMENT. 

Allegedly acting under the provisions of Section 5 of the 
Federal Trade Commission Act, 15 USCA, Section 45, the 
Federal Trade Commission (hereinafter referred to as the 
Commission), on November 18, 1952, issued and served 
upon petitioners a complaint (App. 2A), to which peti¬ 
tioners filed an answer. (App. 9A). 

i 

The Hearing Examiner filed his Initial Decision (R. 45) 
on July 30, 1953, finding against petitioners, from which 
Initial Decision petitioners filed their notice of intent 
to appeal (R. 52). Thereafter, petitioners filed their brief 
on appeal (R. 58), and the Commission filed its opposing 
brief (R. 75). On November 25, 1953, the Commission 



issued its decision, findings of fact and conclusion (App. 
15A), and served its cease and desist order (App. 23A) on 
petitioners. 

The record in the proceedings shows that Seymour 
Sales Company (erroneously named in complaint as Sey¬ 
mour Sales, Inc.), is a corporation engaged in interstate 
commerce and doing business in the District of Columbia, 
and that petitioners Seymour Gaiter and Flavia Gaiter 
are officers of said corporation (B. 45). 

Within sixty days from the date of service of the Com¬ 
mission^ cease and desist order, petitioners filed in this 
Court their petition to review and set aside the order of 
the Commission (App. 23A) pursuant to Section 5(c) of 
the Act of September 26, 1914, 38 Stat. 719, as amended, 
15 USCA, Section 45, conferring jurisdiction upon this 
Court. 

IV. STATEMENT OF THE CASE. 

On November 18, 1952 the Federal Trade Commission 
caused its complaint to be issued against Seymour Sales 
Company, Seymour Gaiter and Flavia Gaiter individually 
and as officers of Seymour Sales Company, charging them 
with the use of unfair acts and practices in commerce, 
namely, that in the course of their business the aforesaid 
persons being the petitioners herein furnished merchandise 
plans which involved the operation of a lottery scheme. 
(App. p. 3A). The Answer of petitioners was filed deny¬ 
ing that Flavia Gaiter had any control over the policies 
of Seymour Sales Company and had no ownership interest 
therein, and denying further that she w T as engaged in any 
of the activities complained of. (App. p. 10A). Seymour 
Sales Company and Seymour Gaiter denied that they ever 
engaged in any lottery, and alleged that the activities com¬ 
plained of were intrastate and that the Federal Trade 


Commission did not have jurisdiction over the acts and 
practices complained of in said Complaint. (App. p. 14A). 
Thereafter, hearings were held, at which hearings'-testi¬ 
mony and other evidence in support of and in opposition 
to the Complaint were introduced. The Hearing Exam-;, 
iner on July 30, 1953 filed his initial decision, the peti¬ 
tioners filed an appeal from said initial decision, and the 
Commission issued its order denying said appeal, and 
an order to cease and desist, whereupon petitioners filed 


a petition to review the said order to cease and desist with 
this Honorable Court. Seymour Sales Company is in the 
business of selling merchandise to the general public by 
direct mail. It does not manufacture or sell push cards 


or any other lottery devices. (R. p. 110), (App. p. 3A), 


(App. 31 A) 


V. STATUTES INVOLVED. 

The following are the material portions of Sections 4 
and 5, of the Federal Trade Commission Act, 15 USCA 
Sec. 45 (Sept. 26, 1914, c. 311, sec. 5, 38 Stat. 719; Feb. 
13, 1925, c. 229, sec. 2, 43 Stat. 939; Mar. 21, 1938, c. 49,. 
sec. 3, 52 Stat. Ill; June 23, 1938, c. 601, sec. 1107(f), 
52 Stat. 1028; June 25, 1948, c. 646, sec. 32(a), 62 Stat. 
991; May 24, 1949, c. 139, sec. 127, 63 Stat. 107; Mar. 16, 
1950, c. 61, sec. 4(c), 64 Stat. 21): 

Sec. 4. The words defined in this section shall have the 
following meaning when found in this Act, to wit: 

“ Commerce” means commerce among the several 
States or with foreign nations, or in any Territory 
of the United States or in the District of Columbia, 
or between any such Territory and another, or between 
any such Territory and any States or foreign nation, 
or between the District of Columbia and any State or 
Territory or foreign nation. 



Sec. 5. “(a) Unfair methods of competition in commerce, 
and unfair or deceptive acts or practices in commerce, are 
declared unlawful. The Commission is empowered and 
directed to prevent persons, partnerships, or corporations, 
..., from using unfair methods of competition in commerce 
and unfair or deceptive acts or practices in commerce. 

‘‘(b) Whenever the Commission shall have reason to 
believe that any such person, .. ., or corporation has been 
or is using any unfair method of competition or unfair 
or deceptive act or practice in commerce, and it shall 
appear to the Commission that a proceeding by it in 
respect thereof would be to the interest of the public, 
it shall issue and serve upon such person, partnership, or 
corporation a complaint stating its charges in that respect 
and containing a notice of a hearing. ... If upon such 
hearing the Commission shall be of the opinion that the 
method of competition or the act or practice in question 
is prohibited by sections ... of this title, it shall make 
a report in writing in which it shall state its findings as to 
the facts and shall issue and cause to be served on such 
person, partnership, or corporation an order requiring 
such person, partnership, or corporation to cease and 
desist from using such method of competition or such act 
or practice. 

“(c) Any person, partnership, or corporation required 
by an order of the Commission to cease and desist from 
using any method of competition or act or practice may 
obtain a review of such order in the court of appeals of the 
United States, within any circuit where the method of 
competition or the act or practice in question was used 
or where such person, partnership, or corporation re¬ 
sides or carries on business, by filing in the court, within 
sixty days from the date of the service of such order, a 
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written petition praying that the order of the Commission 
be set aside. . . . 

“(d) The jurisdiction of the court of appeals of the 
United States to affirm, enforce, modify, or set aside orders 
of the Commission shall be exclusive. .. . 

“(1) Any person, partnership, or corporation who vio¬ 
lates an order of the Commission to cease and desist after 
it has become final, and while such order is in effect, shall 
forfeit and pay to the United States a civil penalty of not 
more than $5,000 for each violation, which shall accrue 
to the United States and may be recovered in a civil action 
brought by the United States. Each separate violation 
of such an order shall be a separate offense, except that 
in the case of a violation through continuing failure or 
neglect to obey a final order of the Commission each 
day of continuance of such failure or neglect shall be 
deemed a separate offense.” 

Sec. 7(c) of the Administrative Procedure Act, 5 
USCA Sec. 1006(c) (Act of June 11, 1946, c. 324, sec. 7, 
60 Stat 237, as amended) provides: 

“. . . no sanction shall be imposed or rule or order 
be issued except upon consideration of the whole rec¬ 
ord or such portions thereof as may be cited by any 
party and as supported by and in accordance with the 
reliable, probative, and substantial evidence.” 

VI. STATEMENT OP POINTS. 

1. The Federal Trade Commission does not have juris¬ 
diction in this cause in that the commerce affected is in¬ 
trastate commerce. 

2. The findings as to the facts and the conclusion of 
The Federal Trade Commission are not supported by 
the evidence. 


3. The complaint should have been dismissed as to 
the petitioner, Flavia Gaiter, not only in her individual 
capacity, but as an officer of the corporate petitioner in 
that the said petitioner, Flavia Gaiter, had no knowledge 
of the acts complained of, nor any ownership in the cor¬ 
porate petitioner. 

4. The Order to Cease and Desist is too broad in that 
said order restricts the sale of lottery devices per se. 

5. The Federal Trade Commission has failed to main¬ 
tain the burden of proof in this cause. 

6. The inferences drawn by The Federal Trade Com¬ 
mission in this cause are not supported by the record 
therein. 

7. The Federal Trade Commission has relied for its 
findings of fact on the record in other proceedings to 
which your petitioners were not parties. 

VIL SUMMARY OF ARGUMENT. 

Petitioner, Seymour Sales Company, is in the business 
of selling merchandise to the general public by direct mail. 
It does not manufacture or sell push cards or any other 
lottery devices. The Commission complains that the act 
of mailing the push cards along with petitioners 7 solicita¬ 
tions of orders for merchandise is in violation of the Act. 
Petitioners conducted no lottery, and there was no evi¬ 
dence in the record nor was it alleged that any addressee 
of petitioners conducted a lottery across state lines. By 
reason of all of the foregoing it is submitted that the 
Federal Trade Commission has no jurisdiction over the 
acts complained of because they occurred in intrastate 
commerce. The Commission’s arguments to the contrary 
are insufficient. U. S. v. Halseth, 342 U. S. 277 (1952) is 
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not distinguishable. The Commission’s argument that its 
policy has been tacitly approved by Congress is not justified 
by the language of the pertinent statute, nor do petitioners 
acts come within the doctrine of Federal Trade Commission 
v. Winstead Hosiery Co., 258 U. S. 483, 494 (1922) because 
said doctrine only includes situations where there is an 
ab initio violation of the Act. Petitioners further urge that 
there is not substantial evidence in the record to support 
the order to cease and desist, and that the order to cease 
and desist should not include Flavia Gaiter by name. 


Vin. ARGUMENT. 

A. THE FEDERAL TRADE COMMISSION HAS NO 
JURISDICTION OVER THE ACTS COMPLAINED 
OF BECAUSE THEY OCCUR IN INTRASTATE 
COMMERCE. 

Section 5 of the Federal Trade Commission Act author¬ 
izes the Commission to prevent unfair methods of com¬ 
petition and unfair or deceptive acts or practices “in 
commerce”. Section 4 of the Act defines the word “com¬ 
merce” to mean commerce among the several States, or 
with foreign nations, or in any Territory of the United 
States, or the District of Columbia, or between the Dis¬ 
trict of Columbia, or any State or Territory or foreign 
nation. (15 U.S.C.A. Sec. 45). Thus, the Commission has 
local authority only within the District of Columbia and 
any Territory of the United States; otherwise its au¬ 
thority is interstate. 

The jurisdiction of the Commission with respect to in¬ 
terstate commerce has been strictly construed. Callman 
Unfair Competition and Trade Marks (2nd ed.) Vol. 4, 
p. 1979; Federal Trade Commission v. Bwnte Brothers, 
312 U.S. 349 (1940). This narrow jurisdiction of the 
Federal Trade Commission is in sharp contrast to that of 



* 



4 

« 


the Interstate Commerce Commission ( Houston, E. & W. 
T. Ry. Co. v. U. S., 234 U.S. 342 (1913)), the broad scope 
of the Sherman Act (Swift <& Co. v. U. S., 196 U.S. 375, 
1905) and the breadth of jurisdiction of the National 
Labor Belations Board (NLRB v. Jones & Laughlm Steel 
Corp., 301 U. S. 1 (1937)). In analyzing the question of 
the Co mmi ssion’s jurisdiction to regulate the activities 
complained of in the instant case, the question is, as the 
Court said in the Bimte case (p. 355): 

“The case presents the narrow question of what 
Congress did, not what it could do.” 

In creating the Federal Trade Commission, Congress 
did not choose to grant the Commission the full scope 
of jurisdiction it might have under the commerce clause 
of the Constitution. The Congress chose to limit the 
Commission’s jurisdiction. We urge that its jurisdiction 
has been limited to the extent that it does not embrace 
the acts complained of in this cause. 

What are the acts complained of? The acts complained 
of are the mailing of push cards along with solicitations 
of orders for merchandise, which push cards were used, 
if used, in intrastate commerce. The persons who re¬ 
ceived the mailings were not agents of petitioners either 
at the time of the mailing nor in the event the push card 
was operated. There was no contractual relationship be¬ 
tween petitioners and the persons receiving the mailings. 
The recipient, if he elected to invite others to take 
punches may have used any merchandise he pleased as 
prizes, or he may have bought it from any merchant. 
A person using the card was completely independent of 
petitioners at all times. Petitioners conducted no draw¬ 
ing. Petitioners merely sold merchandise to those order¬ 
ing same and for cash. Tjhe goods were not sent on con¬ 
signment and no credit was extended. There was no 
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comroission involved and no report required. The mail¬ 
ings made no offer to employ the addressee as a sales¬ 
man for or agent of petitioners. 

There is no evidence in the record, nor is it alleged that 
any addressee conducted a lottery across state lines . 

That the Commission has no jurisdiction to restrain 
an intrastate lottery accompanying the sale of merchan¬ 
dise was settled in Federal Trade Commission v. Bunte 
Brothers, 312 U.S. 349 (1940) where the Federal Trade 
Commission found that Bunte Brothers, candy manufac¬ 
turers in Illinois, sold products there in what the trade 
called “break and take” packages, which made tjhe amount 
the purchaser received dependent upon chance. The Com¬ 
mission had found that Bunte Brothers was able to com¬ 
pete unfairly with manufacturers outside of Illinois, who 
could not indulge in this device because of the Commis¬ 
sion’s prohibition. The Supreme Court held that the 
activities of Bunte Brothers were not unfair metjhods of 
competition in commerce despite the effect of their ac¬ 
tivities on interstate commerce. It is vital to the present 
inquiry to note that the Supreme Court came to this, 
conclusion although (a) Bunte Brothers were themselves 
conducting a lottery, and (b) interstate commerce was 
affected by Bunte Brothers activities in that other manu¬ 
facturers who sold by these methods in interstate com¬ 
merce had previously been restrained by the Commission, 
and tjhus were at a disadvantage by reason of Bunte 
Brothers’ activities. We call to the Court’s attention 
that your petitioners conducted no lottery and that the 
lottery conducted if any was conducted solely intrastate. 

The decision in the Bunte Brothers case was not unex¬ 
pected for the limi tations on the Commission’s jurisdic¬ 
tion had been noted in several earlier cases in various 
courts of appeal. 
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Thus, in Canfield OH v. Federal Trade Commission, 
274 F. 571 (C.A. 6, 1921) it was held that the Federal 
Trade Commission had no jurisdiction because the acts 
complained of were not “in commerce’’ under Section 
5 of the Act, in a situation where automatic gasoline 
pumps were shipped interstate and then leased in an 
intrastate transaction. The activity complained of was 
a tie-in clause in the lease. The similarity between the 
Cornfield case and the instant case is striking. In both 
the merchandise was shipped interstate. In both the acts 
complained of were intrastate. The rationale of the Can- 
field decision is that it is not enough for merchandise to 
be shipped interstate to give the Commission jurisdic¬ 
tion where the acts complained of are intrastate. 

Likewise in Ward Baking Co. v. Federal Trade Com¬ 
mission, 264 F. 330 (CA 2, 1920) where a baking com¬ 
pany sent its wagons across state lines, and whose drivers 
then called on retail dealers, and sold bread to them in¬ 
trastate in conjunction with a give-away, it was held 
that the acts complained of (the give-away) were not 
subject to the jurisdiction of the Federal Trade Com¬ 
mission because not within the scope of Section 5 of 
the Act. Here again, the parallel to the instant case 
is striking because the sales were interstate but the 
acts complained of were intrastate. In fact, the Ward and 
Canfield cases go even further than petitioners herein 
suggest is proper for in these cases it was Ward and 
Canfield that participated in the act complained of while 
in the instant case the petitioners did not so participate. 
The lottery if any was conducted by strangers to peti¬ 
tioners. 

A similar result was reached by the Court in Federal 
Trade Commission v. Claire Furnace Co., 285 F. 936 
(CA D.C., 1922,) reversed on other grounds, 274 U.S. 
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160. In that case a corporation maintained manufac¬ 
turing plants in a single state, both both purchased and 
sold in interstate commerce. The Court held that Section 
5 of the Act was not broad enough to give the Federal 
Trade Commission the right to investigate the production 
and price structure of the manufacturing activities of 
the corporation, excluding “manufacturing” from the 
definition of commerce. Here again, as in the instant 
case, the potential wrongful acts were intrastate but 
sales were interstate. The Court limited the scope of 
Section 5 as not embracing alleged wrongful acts which 
were intrastate despite their effect on interstate sales. 
Section 5 was likewise limited in Winslow v. Federal 
Trade Commission, 277 F. 206 (CA 4, 1921) and XJtah- 
Idaho Sugar Co. v. Federal Trade Commission, 22 F. 2d 
122 (CA 8, 1927). 

The Bunte decision turned the Commission’s full atten¬ 
tion in the so-called lottery cases to those which it con¬ 
sidered in interstate commerce as interstate commerce 
had been defined in the Bwnte case. Hamilton Manufactur¬ 
ing Co. v. Federal Trade Commission, 194 F. 2d 346 (CA 
D.C. 1952); Consolidated Mfg. Co. v. Federal Trade Com¬ 
mission, 199 F. 2d 417 (CA 4, 1952); and Globe Cardboard 
Novelty Co. v. Federal Trade Commission, 192 F. 2d, 444 
(CA 3, 1951) were cases in which cease and desist orders 
were entered against manufacturers of lottery devices who 
sold them in interstate commerce, which situation is legally 
far removed from that in the instant case where no device 
was sold or lottery operated in interstate commerce. Pe¬ 
titioners sell merchandisse and conduct no lottery in con¬ 
junction therewith. 

Paralleling the Federal Trade Commission’s efforts in 
the 1940-1952 period to restrain the lottery as an unfair act 
in interstate commerce were the efforts of the Post Of- 
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fice Department to bar those conducting the lottery in inter¬ 
state commerce from the use of the mails, and it was in 
this area that it became clear that mailings of the sort 
involved in the instant case did not involve a lottery 
in interstate commerce, and that therefore the Post Of¬ 
fice Department had no jurisdiction to bar these mailings. 
In lie Monarch Sales Co., Huron Sales Co., et al. Before 
the Solicitor Post Office Department, F. & L. Dockets 
15/371 and 15/374. 

These efforts culminated in the criminal case of U. S. 
v. Halseth, 342 U. S. 277 (1952). In that case Halseth 
was indicted under the provisions of 18 U.S.C. 1302, which 
provided: 

“Whoever knowingly deposits in the mail, or sends 
or delivers by mail: any letter, package, postal card, 
or circulars concerning*any lottery, or similar scheme 
offering prizes dependent in whole or in part, upon 
lot or chance; • • • shall be fined • • * or impris¬ 
oned. * # •” (Italics ours). 

The mailings in the Halseth case were practically iden¬ 
tical with the mailings in the instant case (Tr. R. Hal¬ 
seth case, pp. 14-18). The language of the statute (18 
U.S.C. 1302 above cited) was broad in that the key 
phrase was “concerning any lottery”. Tjhe Supreme 
Court, however, held that the activities complained of 
concerned only intrastate commerce. The Court said at 

p. 280: 

“The mailing does not purport to concern any ex¬ 
isting lottery and neither the addressee nor the ap¬ 
pellee was engaged in the operation of the lottery 
or similar scheme. The lottery or scheme would 
come into existence only if the addressee put the 
paraphernalia into operation.” 



The Court further said: 

“The mere mailing of information concerning such 
schemes and how they may be set up or the mailing 
of paraphernalia for such schemes does not violate 
the statute in question # # •” 

; 

The rules of law to be distilled from the Halseih and 

i 

Bunte decisions are these: 

First: Sales by lottery in intrastate commerce are 
not within the scope of Section 5 of the Federal Trade 
Commission Act whatever may be the effect on interstate 
commerce. i 

Second: Sales by lottery in interstate commerce are 
subject to restraint by the Federal Trade Commission. 
(F.T.C. v. R. F. Keppel & Bro., Inc., 291 U. S. 304 (1934)). 

Third: Sales of lottery devices to wholesalers in in¬ 
terstate commerce are subject to restraint by the Federal 
Trade Commission because the devices are sold in inter¬ 
state commerce and here the Commission may reasonably 
urge the potentiality of an interstate use of the lottery 
device. It is this fact pattern that many of the most re¬ 
cent Courts of Appeal decisions have illustrated. Lichten¬ 
stein v. Federal Trade Commission, 194 F. 2d, 607 (CA 9, 
1952); XJ. S. Printing & Novelty Co. v. Federal Trade Com¬ 
mission, 204 F. 2d 737 (CA D.C. 1953). 

Fourth: Sales of merchandise accompanied by lottery 
devices which may be used, if at all, in intrastate com¬ 
merce are not subject to the jurisdiction of the Federal 
Trade Commission. 


This last situation is the one in the instant case. The 
mailings are almost identical with those in the Halseth 
case, and like Bwnte, the lottery, if any, occurs intrastate. 
The situation in the instant case is completely unlike 
that in the U. 8. Printing <£ Novelty Co. v. Federal Trade 




Commission, 204 Fed. (2) 737 (CJL D.C.-1953) which 
concerned a punchboard manufacturer. There, the gist 
of the Commission’s complaint was that the manufac¬ 
turer placed in the hands of others means of violating 
the Act, the Commission relying on the doctrine of the 
Federal Trade Commission v. Winstead Hosiery Co., 258 
U.S. 483, 494 (1922). Such is not the case here for if the 
lottery occurs intrastate as it would where used by a 
private individual (the Commission has never contended 
otherwise) the party conducting the lottery would not 
be violating the Act and the Winstead Hosiery doctrine 
would not apply. This point is later elaborated upon by 
petitioners (Petitioners’ Brief p. 19). 

In the final analysis, the Commission’s position is that 
it seeks to restrain per se petitioners’ mailings. This is 
not the function of the Commission which is to restrain 
persons from using unfair or deceptive acts or practices 
“in commerce”. If the acts complained of are not “in 
commerce”, as commerce is defined in the act, then the 
Commission lacks jurisdiction. 

As the court said in the Halseth case (p. 281): 

“Congress has had before it many times the ques¬ 
tion of what gambling devices and paraphernalia it 
would exclude from the mailings' in interstate com¬ 
merce and only recently has passed an act concern¬ 
ing the subject (64 Stat. 1134; 154 U.S.C. 1171). If 
punch boards are to be added to the category of de¬ 
vices to be excluded, it is for Congress to make the 
addition.” 

Congress has not seen fit to include push cards and 
punch boards in this category. The Commission should 
not attempt to do indirectly what the Supreme Court 
said should not be done directly. Furthermore, regulat- 
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ing mailings, as such, is the function of the Post Office 
Department, not the Federal Trade Commission.* 

The question before the Court is not the lack of social 
justification or desirability of lotteries. As the Court 
said in Federal Communications Commission v. Ameri¬ 
can Broadcasting Company, Inc., et al., 22 United States 
Law Week 4202 (Nos. 117, 118 and 119.—October Term, 
1953. Decided April 5, 1954.): 

“It is apparent that these so-called ‘give-away* 
programs have long been a matter of concern to the 
Federal Communications Commission; that it be¬ 
lieves these programs to be the old lottery evil under 
a new guise, and that they should be struck down as 
illegal devices appealing to cupidity and the gam¬ 
bling spirit. It unsuccessfully sought to have the 
Department of Justice take criminal action against 
them. Likewise, without success, it urged Congress 
to amend the law to specifically prohibit them. The 
Commission now seeks to accomplish the same re¬ 
sult through agency regulations. In doing so, the 
Commission has over-stepped the boundaries of in¬ 
terpretation and hence has exercised its rule-mak¬ 
ing power. Regardless of the doubts held by the 
Commission and others as to the social value of the 
programs here under consideration, such adminis¬ 
trative expansion of Section 1304 does not provide 
the remedy.” 

We respectfully submit that the Federal Trade Com¬ 
mission overstepped the bounds of interpretation of Sec- 


* This is not to say that the Federal Trade Commission may not 
sometimes act where the Post Office Department can not. See Lewis v. 
Hannegan, D.D.C. Civil No. 3486-47, Sec. 10, 1947, where it was held 
that the Post Office Department did not have authority to act to prevent 
mailings in a skip tracer scheme. Compare Bennett v. Federal Trade 
Commission, 200 F. 2d 362 (CA D.C., 1952) where the Court held 
such a scheme an unfair practice under Section 5 of the Federal Trade 
Commission Act. The Commission, however, cannot act unless the prac¬ 
tice complained of was interstate, as it was in the skip tracer case, but 
as it was not in the instant case. 


tion 5 of the Act when it entered the cease and desist 
order in this case. 

B. THE COMMISSION’S ARGUMENT CONTRA CRIT¬ 
ICISED. 

The Commission has in the past urged three main argu¬ 
ments against the position of petitioners that the commerce 
affected is intrastate, albeit said arguments were against 
other petitioners. U. S. Printing & Novelty Co., et al. v. 
Federal Trade Commission, 204 F. 2d 737 (CA D.C. 
1953); Lichtenstein v. Federal Trade Commission, 194 F. 
2d 607, 611 (CA 9,1952); and made in partially similar but 
legally different fact situations (Petitioners’ Brief p. 11). 
These three arguments were: 

1. U. S. v. Halseth, 342 U.S. 277 (1952) is distin¬ 
guishable because it concerned a penal statute. 

2. The Commission’s policy banning devices for mer¬ 
chandise lotteries was tacitly approved by Congress in 
recent legislation. 

3. Petitioners place in the hands of others means of 
violating the Federal Trade Commission Act, a practice 
that is in itself a violation of the Act. 

These arguments are unsound. 

1. Halseth can not be distinguished. 

The decision in the Halseth case was not based on a 
narrow construction of a penal statute but rather on the 
fact that there was no lottery in existence either at the 
time of mailing or at the time of the receipt of the liter¬ 
ature. U. S. v. Halseth, 342 U.S. 277 (1952) p. 280. 

After concluding this, the Court further pointed out 
that the statute was penal and therefore should be 
strictly construed. The Court said, p. 280, “In the in- 


stant case, too, the statute is penal and must be strictly con¬ 
strued.” (Italics ours) Strict construction does not require 
the narrowing of the words of the statute so as to ex¬ 
clude cases which those words in their ordinary accepta¬ 
tion would include. U. S. v. Bitty, 208 U.S. 393. U. S. 
v. Antikamnia Chemical Co., 231 U.S. 654. The Supreme 
Court in the Halseth case did nothing more than ascribe 
to the word “lottery” its legal meaning. The word must 
have the same legal meaning when used to determine 
whether the Federal Trade Commission has jurisdiction 
over an “unfair or deceptive act or practice” in inter¬ 
state commerce. If the act (the lottery) is not in inter¬ 
state commerce, the Commission has no jurisdiction. The 
Commission's argument that the Halseth case is not rele¬ 
vant because it concerned the interpretation of a penal 
statute loses its thrust after analysis, because the acts 
constituting the lottery in both the Halseth case and the 
instant case were identical. What is not a lottery in in¬ 
terstate commerce in the Halseth case cannot become a 
lottery in interstate commerce in the instant case. 

The Supreme Court recently considered a problem 
parallel to the one here in the recent case of Federal 
Communications Commission v. American Broadcasting 
Company, Inc., et al., 22 United States Law Week 4202 
(Nos. 117, 118 and 119.—October Term, 1953. Decided 
April 5, 1954). In that case the Court had before it the 
question of the right of the Federal Communications 
Co rn-mis sion to enforce certain provisions in its rules re¬ 
lating to the broadcasting of so-called “give-away” pro¬ 
grams. The question was whether the enjoined pro¬ 
visions correctly interpreted Section 1304 of the United 
States Criminal Code, formerly Section 316 of the Com¬ 
munications Act of 1934, wjhich prohibits the broadcast¬ 
ing of “ * * * any lottery, gift enterprise, or similar 
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scheme, offering prizes dependent in whole or in part 
upon lot or chance. • • •” 

The Court said “reduced to its simplest terms, the 
issue before us is whether this type of program consti¬ 
tutes a “lottery, gift, enterprise, or similar scheme pre¬ 
scribed by Section 1304.” 

The Federal Communications Commission argued that 
the case before the Court was not a criminal case, but 
the Court held (p. 4206): 

“It is true, as contended by the Commission, that 
these are not criminal cases, but it is a criminal stat¬ 
ute that we must interpret. There cannot be one 
construction for the Federal Communications Com¬ 
mission and another for the Department of Justice. 
If we should give Section 1304 the broad construction 
urged by the Commission, the same construction 
would likewise apply in criminal cases. We do not 
believe this construction can be sustained. Not only 
does it lack support in the decided cases, judicial and 
administrative, but also it would do violence to the 
well-established principle that penal statutes are to 
be construed strictly.” (Italics ours). 

Furthermore, the Commission’s argument loses strength 
when it is pointed out that jurisdiction of the Commission 
has been strictly construed (Petitioners’ Brief p. 7), 
which strict construction must parallel the strict con¬ 
struction of the criminal statute in the Halseth case. 

We urge therefore that the Halseth case is not distin¬ 
guishable from the instant case. 

2. The Commission’s policy regarding merchandise lot¬ 
teries was not tacitly approved by Congress in recent legis¬ 
lation. 

Section 2 of the Anti-Slot Machine Act, 64 Stat. 1134, 
15 U.S.C. 1172 provides: 
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“Nothing in this Act shall be construed to inter¬ 
fere with or reduce the authority or existing inter¬ 
pretations of the authority of the Federal Trade Com¬ 
mission under the Federal Trade Commission Act as 
amended. (15 U.S.C. 41-58).” 

Reading the statute, it is clear that its purpose is to 
negate any inference that the Anti-Slot Machine Act 
was to “add to or subtract from” the jurisdiction of the 
authority of the Federal Trade Commission. It was to 
have no effect on any interpretation of the Commission’s 
authority. The area for the Commission’s authority was 
not to be affected by the Anti-Slot Machine Act pro or 
con, plus or minus. This is not approval of the Com¬ 
mission’s activities but is a non judgment. Nothing would 
have been simpler than for words of approval to have 
been used in the statute. Instead, strict neutrality was 
followed. In effect, the two statutes, the Federal Trade 
Commission Act and the Anti-Slot Machine Act were 
insulated. Nothing in the House and Senate Committee 
Reports is to the contrary. We suggest therefore that the 
Anti-Slot Machine Act did not give additional scope to 
Section 5 of the Federal Trade Commission Act and that 
the Commission’s policy regarding merchandise lotteries 
was not approved therein. 

3. Petitioners* mailings comprising: (1) order solicita¬ 
tions, and (2) push cards used for an intrastate lottery, 
did not place in the hands of others the means of violating 
the Federal Trade Commission Act within the doctrine of 
Federal Trade Commission v. Winstead Hosiery Co. 

The Commission has repeatedly relied, in diverse types 

of cases, but especially the lottery cases, on the doctrine 

• - • » 

of Federal Trade Commission v. Winstead Hosiery Co., 
258 TJ. S. 483, 494 (1922), that he who places in the hands 
of others the means of violating the Act has himself vio- 
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lated the Act The doctrine had its origin in so far as the 

, » » - * . . . ■ 

Federal Trade Commission cases go in the dictum of 

Justice Brandeis when he said (p. 494): 

' • •£ : * ' . . * 

“That a person is a wrongdoer who furnishes another 
with the means of consummating a fraud has long 
been a part of the law of unfair competition.” 

Whatever may be the strength of the dictum, it is ques¬ 
tionable whether the cases relied on for the dictum sup¬ 
port it. They concern the doctrine of non-functional un¬ 
fair competition. Its breadth must be constrained by the 
scope of Section 5 of the Act. This section deemed un¬ 
lawful unfair methods of competition “in commerce” and 
unfair or deceptive acts or practices “in commerce”. F.T.C. 
v. BurUe Brothers, 312 U. S. 349, 355 (1940). (Petitioners’ 
Br. p. 9). The Winstead dictum as necessarily limited 
by Section 5 of the Act can mean no more than “he who 
in interstate commerce places in the hands of others the 
means of violating the Act in interstate commerce has 
himself violated the Act.” Thus, unless the Act has been 
violated by (A), the alleged wrongdoer or (B) the person 
who has been given the means to violate the Act by the 
alleged wrongdoer, the Winstead dictum can not apply. 
Measured by this test, the Commission’s argument loses 
its vitality. There was no lottery in interstate commerce, 
and thus even assuming 'petitioners have made possible an 
intrastate lottery there was no violation of the Act. That 
interstate commerce has been affected is not sufficient. 
F.T.C. v. Bunte. Brothers, 312 U. S. 349 (1940). (Peti¬ 
tioners’ Br. p. 9). 

If the Commission’s argument has any vitality, which 

i , 

petitioners do not concede, it is limited to situations like 
Lichtenstein v. Federal Trade Commission, 194 F. 2d 607 
(CA 9,1952), and U. S. Printing <& Novelty Co. v. Federal 
Trade Commission, 204 F. 2d 737 (CA D.C., 1953) 
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(Petitioners’ Brief p. 11) where lottery devices were sold 
in interstate commerce for use as. such. The operation 

ft 

of the lottery in the instant case not having violated the 
Act, the petitioners supplying the lottery device cannot 
be in violation of the Act within the purview of the Win¬ 
stead Hosiery dictum. That this is a proper interpreta¬ 
tion of the Winstead Hosiery doctrine is clear from the 
facts in that case. There, the Winstead Hosiery Co. had 
mislabeled its product permitting not only the retailer to 
be deceived but permitting the retailer to deceive the 
public. It was a violation ab initio; permitting the re¬ 
tailer to deceive was an additional violation, and thus the 
dictum. 

We submit therefore that the position of the petitioners 
is consistent with the doctrine of the Winstead Hosiery Co. 
case, and that reliance on said case by the Commission 
in support of its position should be of no avail. 

C. THERE IS NOT SUBSTANTIAL EVIDENCE IN THE 
RECORD TO SUPPORT THE ORDER TO CEASE 
AND DESIST. 

Even assuming the jurisdiction of the Commission over 
the acts complained of there is not substantial evidence in 
the record to support the cease and desist order. The 
Court must determine whether the Commission’s findings 
are supported by substantial evidence. If the Court finds 
that they are, they are considered conclusive. Federal 
Trade Commission Act, Section 5(c); Administrative Pro¬ 
cedure Act 7(c). What is substantial evidence? 

“Substantial evidence is more than a mere scintilla 
. . . Mere uncorroborated hearsay or rumor does not 
constitute substantial evidence.” Consolidated Edison 
Co. v. 305 U. S. 197 (1938). 


It must be such evidence as to appeal to reason and from 
whieh the person charged with the final determination of 
the issues can arrive at a correct decision based upon rea¬ 
soned conclusions from the evidence. N.L.R.B. v. Columbia 
E. & S> Co., 306 U. S. 292 (1939). The test is not satisfied 
by evidence which merely creates a suspicion, or which 
gives equal support to inconsistent inferences. N.L.R.B. v. 
Union Pacific Stages, 99 F. 2d 153 (CA 9, 1938). It is also 
a well established rule of law that evidence which is 
consistent with two hypotheses tends to prove neither. 
Metropolitan Life Insurance Co. v. Gosney, 101 F. 2d 167 
(1939) and Prudential Insurance Co. v. King, 101 F. 2d 
990 (1939). 

If the Court finds there is substantial evidence to sup¬ 
port the findings of fact it will set aside the Commission’s 
findings without more. Dearborn Supply Co. v. Federal 
Trade Commission, 146 F. 2d 5 (CA 7, 1944); Carlay Co.; 
v. Federal Trade Commission, 153 F. 2d 493 (CA 7, 1946). 
The United States Supreme Court in the Federal Trade 
Commission v. Curtis Publishing Co., 260 U. S. 568 (1923) 
said: 

“Manifestly, the Court must inquiry whether the Com¬ 
mission’s findings of facts are supported by evidence. 
If so supported they are conclusive. But, as the statute 
grants jurisdiction to make and enter upon the plead- 
■ ings testimony, and proceedings, a decree affirming, 
modifying, or setting aside an order, the Court must 
also have power to examine the whole record and 
ascertain for itself the issues presented, and whether 
there are material facts not reported by the Com¬ 
mission. If there be substantial evidence relating to 
•such facts from which different conclusions reason¬ 
ably may be drawn, the matter may be cmd ordinarily 
we think should be remanded to the Commission, the 
primary fact finding body—with directions to make 
additional findings; but if from all the circumstances 



it clearly appears that in the interest of justice, the 
controversy should be decided without further delay, 
the Court has full power under the statute so to do.” 
(p. 580). (Italics ours). 

Substantial evidence therefore is more than a scintilla 
and must be such evidence that two inconsistent conclu¬ 
sions can not be drawn from the facts. Does the evidence 
in the instant case satisfy this test? It does not The 
Commission introduced in support of its complaint a single 
witness who testified that upon receipt of the exhibits 
mailed to her by petitioners that she of her own volition 
and without any direction or communication from peti¬ 
tioners sold chances for money and conducted a lottery. 
(Rec. p. 158). Testimony of a contrary nature was intro¬ 
duced by petitioners (Rec. pp. 180-181) to the effect that 
the push cards were thrown away unused and the mer¬ 
chandise ordered on its own merits. Petitioners submit 
that operation in intrastate commerce of one lottery by 
a stranger to the petitioners does not permit the inference 
made by the Hearing Examiner and incorporated into 
the findings of the Commission that the persons to whom 
petitioners furnished its material used said material in 
such quantity as to warrant a cease and desist order. We 
suggest that the evidence in this record is not substantial 
but a mere scintilla and is such that the two different conclu¬ 
sions can reasonably be drawn. The inferences of the 
Hearing Examiner incorporated into the findings of the 
Commission are in violation at one of the fundamental 
precepts of a fair trial, namely, that each case must stand 
on its own merits. The cease and desist order in this case 
must have been based on evidence the Hearing Examiner 
heard of or considered in supposedly similar proceedings 
involving lottery devices. The Commission has not met 
the test of substantial evidence in this case. 



v- Tie question before the Court is not whether lotteries 
-are desirable, or whether the Commission might not have 
presented a legally satisfactory case. The question is, did 
the Commission present substantial evidence in this case? 
We respectfully submit it did not. We suggest that as it 
did in the Dearborn Svtpply Co. v. Federal Trade Com¬ 
mission, 146 F. 2d 5 (CA 7, 1944), the Commission ‘‘in¬ 
dulges in certain inferences, assumptions and innuendoes, 
which it contends furnishes the necessary support.” The 
Court in that case held that the inferences, assumptions 
and innuendoes were not sufficient, and we submit that 
they should not be sufficient to this case. 

The Court in Carlay v. Federal Trade Commission, 153 
F. 2d 493 (CA 7, 1946) said: 

“Substantial evidence is more than a mere scintilla. 
It means such relevant evidence as a reasonable mind 
would accept as adequate to support a conclusion. 
It must be of such character as to afford a substantial 
basis of fact from which the fact in issue can be rea¬ 
sonably inferred. It excludes vague, uncertain or 
irrelevant matter. It implies a quality and character 
of proof which induces conviction and makes a lasting 
impression on reason, (citing cases). The rule of sub¬ 
stantial evidence is one of fundamental importance 
and marks the dividing line between law and arbi¬ 
trary power. . . .” (Italics ours). . 

Petitioners submit that the Commission has proceeded, 
however inadvertently, in an arbitrary manner. The law 
requires each complaint to be supported by substantial 
evidence. This complaint was not. We submit that the 
Commission in this case made a value judgment based 
upon what it knew of the activities of others engaged in 
similar businesses. This can not be proper and the cease 
and desist order should be set aside. 
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D. THE CEASE AND DESIST ORDEB SHOULD NOT 
INCLUDE FLA VIA GALTER. 

The Hearing Examiner in his Initial Decision found 
that Flavia Gaiter, although an officer of the corporate 
petitioner, owned no stock therein and took no active part 
in the operation of the business. He therefore dismissed 
the proceeding as to the said Flavia Gaiter. (Initial De¬ 
cision, paragraph one of Findings of Fact. The Commis¬ 
sion, however, in the Cease and Desist Order of November 
25th (App. p. 23A) reinstated the proceeding against 
Flavia Gaiter as an officer of the corporate respondent. 

We agree that if the Court determines that the Com¬ 
mission has jurisdiction and that there is substantial evi¬ 
dence to support the Commission’s findings that the Cease 
and Desist Order should be broad enough to restrain all 
officers of Seymour Sales Company from violating its 
terms. We believe, however, that because of the opprobrium 
associated with the entry of a Cease and Desist Order 
against an individual that the Complaint should be dis¬ 
missed as to Flavia Gaiter individually and as an officer 
of Seymour Sales Company but that the Order be so 
phrased as to restrain all officers of Seymour Sales Com¬ 
pany from violating its terms without, however, namJmg 
Flavia Gaiter. 


CONCLUSION. 


We respectfully urge that the Cease and Desist Order 
was improper because: (a) The Commission lacks juris¬ 
diction over activities in intrastate commerce, (b) there 
was not substantial evidence to support the Commission’s 
findings of fact, and because (c) Flavia Gaiter was in¬ 
cluded within the terms of the Order. 

Respectfully submitted, 

Howard R. Koven, 

Arnold F. Shaw, 

Attorneys for Petitioners. 

Of Counsel: 

Koven, Koven & Salzman, 

Chicago, HI., 

Donohue & Kaufmann, 

Washington, D. C; 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

In the Matter of 
SEYMOUR SALES, INC., and 
SEYMOUR GALTER and 
FLAVIA GALTER, 
individually and as officers of 
SEYMOUR SALES, INC. 

Docket No. 6060 

Complaint 

Pursuant to the provisions of the Federal Trade Com¬ 
mission Act and by virtue of the authority vested in it by 
said Act, the Federal Trade Commission, having reason 
to believe that Seymour Sales, Inc., a corporation, and 
Seymour Gaiter and Flavia Gaiter, individuals and officers 
of Seymour Sales, Inc., hereinafter referred to as re¬ 
spondents, have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as 
follows: 

PARAGRAPH ONE: Respondent, Seymour Sales, Inc., 
is a corporation organized and doing business under and 
by virtue of the laws of the State of Illinois, with its office 
and principal place of business located at 172 North Union 
Street in the city of Chicago, Illinois. Respondents Sey¬ 
mour Gaiter and Flavia Gaiter are individuals and officers 
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of corporate respondent, Seymour Sales, Inc., with their 
office and place of business located at the same address. 
The individual respondents, Seymour Gaiter and Flavia 
Gaiter, own and have dominant control of the policies 
and sales activities of the corporate respondent and all of 
the respondents have cooperated with each other and have 
acted in concert in doing the acts and things hereinafter 
alleged. 

PARAGRAPH TWO: Respondents are now and for 
more than three years last past have been engaged in the 
sale and distribution of cameras, pens and other articles 
of merchandise and have caused said merchandise when 
sold to be transported from their place of business in 
Chicago, Illinois, to purchasers thereof located in the 
various States of the United States other than Illinois 
and in the District of Columbia. There is now and has 
been for more than one year last past a substantial course 
of trade by respondents in such merchandise in commerce, 
as “commerce” is defined in the Federal Trade Commis¬ 
sion Act, between and among the various States of the 
United States and in the District of Columbia. 

PARAGRAPH THREE: In the course and conduct of 
their business as described in Paragraph Two hereof, re¬ 
spondents in soliciting the sale of and in selling and dis¬ 
tributing their merchandise furnish and have furnished 
various plans of merchandising which involve the opera¬ 
tion of games of chance, gift enterprises or lottery schemes 
when said merchandise is sold and distributed to the 
purchasing and consuming public. Among the methods 
and sales plans adopted and used by respondents and which 
is typical of the practices of respondents is the following: 

Respondents distribute, and have distributed, to opera- 
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of corporate respondent, Seymour Sales, Inc., with their 
office and place of business located at the same address. 
The individual respondents, Seymour Gaiter and Flavia 
Gaiter, own and have dominant control of the policies 
and sales activities of the corporate respondent and all of 
the respondents have cooperated with each other and have 
acted in concert in doing the acts and things hereinafter 
alleged. 

PARAGRAPH TWO: Respondents are now and for 
more than three years last past have been engaged in the 
sale and distribution of cameras, pens and other articles 
of merchandise and have caused said merchandise when 
sold to be transported from their place of business in 
Chicago, Illinois, to purchasers thereof located in the 
various States of the United States other than Illinois 
and in the District of Columbia. There is now and has 
been for more than one year last past a substantial course 
of trade by respondents in such merchandise in commerce, 
as “commerce” is defined in the Federal Trade Commis¬ 
sion Act, between and among the various States of the 
United States and in the District of Columbia. 

PARAGRAPH THREE: In the course and conduct of 
their business as described in Paragraph Two hereof, re¬ 
spondents in soliciting the sale of and in selling and dis¬ 
tributing their merchandise furnish and have furnished 
various plans of merchandising which involve the opera¬ 
tion of games of chance, gift enterprises or lottery schemes 
when said merchandise is sold and distributed to the 
purchasing and consuming public. Among the methods 
and sales plans adopted and used by respondents and which 
is typical of the practices of respondents is the following: 

Respondents distribute, and have distributed, to opera- 
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tors and to members of the public certain literature and 
instructions including, among other things, push cards, 
order blanks, circulars including thereon illustrations and 
descriptions of said merchandise, and the circulars ex¬ 
plaining respondents’ plan of selling and distributing their 
merchandise and of alloting it as premiums or prizes to 
the operators of said push cards; and as prizes to members 
of the purchasing and consuming public who purchase 
chances or pushes on said cards. One of respondents’ said 
push cards bears 16 feminine names with ruled columns 
on the back of said card for writing in the name of the 
purchaser of the push corresponding to the feminine 
name selected. Said push card has 16 partially perforated 
discs. Each of said discs bears one of the feminine names 
corresponding to those on the list. Concealed within each 
disc is the number which is disclosed only when the cus¬ 
tomer pushes or separates a disc from the card. The push 
card also has a larger master seal and concealed within 
the master seal is one of the feminine names appearing on 
the disc. The person selecting the name corresponding 
with the one under the master seal receives a camera. 
The push card bears the following legend or instructions: 

Lucky Name Under Seal Receives A 
FALCON Candid Camera 
and 1 roll of film 

Now You Can Take Photos 

In Black and White And COLOR 

Enjoy these features in the FALCON 
—high speed ground lens, eye level 
view finder, fixed focus plastic case. 

No. 1 pays 1< No. 9 pays 9£ 

No. 19 pays 19^ No. 22 pays 22£ 

All others pay 29<£ NONE HIGHER 



(Master) ( ) 

( Seal ) ( Panel bearing seals and) ; 

( feminine names ) 

(Picture of Camera 
No. 9 Receives 

A Beautiful Pen (New Ball Point Type) (Picture of Pen) 
Write Your Name on Reverse Side Opposite Name You 

Select 

Sales of respondents’ merchandise by means of said 
push cards are made in accordance with the above-described 
legend or instructions, and said prizes or premiums are 
allotted to the customers or purchasers from said card in 
accordance with the above legend or instructions. Whether 
a purchaser receives an article of merchandise or nothing 
for the amount of money paid, and the amount to be paid 
for the merchandise or the chance to receive said merchan¬ 
dise are thus determined wholly by lot or chance. The 
articles of merchandise have a value substantially greater 
than the price paid for the chances or pushes. 

Respondents furnish and have furnished various other 
push cards accompanied by order blanks, instructions and 
other printed matter for use in the sale and distribution 
of their merchandise by means of games or chance, gift 
enterprises or lottery schemes. The sales plans or methods 
involved in the sale of all of said merchandise by means 
of said other push cards is the same as that hereinabove 
described, varying only in detail as to the merchandise 
distributed and the prices of chances and the number of 
chances on each card. 
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PARAGRAPH FOUR: The persons to whom respond¬ 
ents furnish and have furnished said push cards use the 
same in selling and distributing respondents’ merchandise 
in accordance with the aforesaid sales plans. Respondents 
thus supply to and place in the hands of others the means 
of conducting games of chance, gift enterprises or lottery 
schemes in the sale of their merchandise in accordance 
with the sales plan hereinabove set forth. The use by 
respondents of said sales plans or methods in the sale of 
their merchandise and the sale of said merchandise by and 
through the use thereof and by the aid of said sales plans 
or methods is a practice which is contrary to an established 
public policy of the Government of the United States. 

PARAGRAPH FIVE: The sale of merchandise to the 
purchasing public in the manner above alleged involves a 
game of chance or the sale of a chance to procure one of 
the said articles of merchandise at a price much less than 
the normal retail price thereof. Many persons are attracted 
by said sales plans or methods used by respondents and 
the element of chance involved therein and thereby are 
induced to buy and sell respondents’ merchandise. 

The use by respondents of a sales plan or method involv¬ 
ing distribution of merchandise by means of chance, lottery 
or gift enterprise is contrary to the public interest and 
constitutes an unfair act and practice in commerce within 
the intent and meaning of the Federal Trade Commission 
Act. 

PARAGRAPH SIX: The aforesaid acts and practices 
of respondents as herein alleged are all to the prejudice and 
injury of the public and constitute unfair acts and prac¬ 
tices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


— 7A — 


WHEREFORE, THE PREMISES CONSIDERED, 
the Federal Trade Commission on this 18th day of No¬ 
vember, A. D., 1952, issues its complaint against said re¬ 
spondents. 

Notice 

Notice is hereby given you, Seymour Sales, Inc.; and 
Seymour Gaiter and Flavia Gaiter, individually and as 
officers of Seymour Sales, Inc., respondents herein, that 
the 13th day of January, A. D., 1953, at 10 o’clock is hereby 
fixed as the time and Room 1310,173 West Madison Street, 
Chicago, Illinois as the place when and where a hearing 
will be had before James A. Purcell, a hearing examiner 
of the Federal Trade Commission, on the charges set forth 
in this complaint, at which time and place you will have 
the right under said Act to appear and show cause why an 
order should not be entered requiring you to cease and 
desist from the violations of law charged in this complaint. 

You are notified that the opportunity is afforded you to 
file with the Commission an answer to this complaint on or 
before the twentieth (20th) day after service of it upon 
you. Such answer shall contain a concise statement of 
the facts which constitute the grounds of defense and shall 
specifically admit or deny each of the facts alleged in the 
complaint unless you are without knowledge, in vrhich 
case you shall so state. Failure to file answer to or plead 
specifically to any allegation of the complaint shall consti¬ 
tute an admission of such allegation. 

If respondent desires to waive hearing on the allegations 
of fact set forth in the complaint and not to contest the 
facts, the answer may consist of a statement that respond¬ 
ent admits all the material allegations of fact charged 
in the complaint to be true. Such answer will constitute 
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a waiver of any hearings as to the facts alleged in the 
complaint and findings as to the facts and conclusions 
based upon such answer shall be made and order entered 
disposing of the matter without any intervening procedure. 
The respondent may, however, reserve in such answer the 
right to submit proposed findings and conclusions of fact 
or of law under Rule XXI, and the right to appeal under 
Rule XXHI. 

Failure to file answer within the time above provided 
and failure to appear at the time and place fixed for hearing 
shall be deemed to authorize the Commission and Hearing 
Examiner James A. Purcell, without further notice, to find 
the facts to be as alleged herein and to issue the following 
order in this proceeding: 

IT IS ORDERED that respondent Seymour Sales, 
Inc., a corporation, and its officers, representatives, 
agents and employees, and respondents, Seymour 
Gaiter and Flavia Gaiter, individually and as officers 
of said corporation, and their respective representa¬ 
tives, agents and employees, directly or through any 
corporate or other device, in connection with the offer¬ 
ing for sale, or distribution of cameras, pens or other 
articles of merchandise in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Supplying to or placing in the hands of 
others push cards, punchboards, or other lottery 
devices, either with other merchandise or sep¬ 
arately, which said push cards, punchboards, or 
other lottery devices are to be used, or which, due 
to their design, are suitable for use in the sale 
or distribution of said merchandise to the public. 
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2. Selling or otherwise disposing of any mer¬ 
chandise by means of a game of chance, gift enter¬ 
prise or lottery scheme. 

The inclusion of such order to cease and desist in this 

; 

complaint will be without effect in the event you show cause, 
on or before the 13th day of January, A. D., 1953, why 
such order should not issue. 

In "WITNESS WHEREOF, the Federal Trade Commis¬ 
sion has caused this, its complaint, to be signed by its 
Secretary, and its official seal to be hereto affixed, at Wash¬ 
ington, D. C., this 18th day of November, A. D., 1952. 

By the Commission. 

(SEAL) D. C. Daniel 

D. C. Daniel, 

Secretary. 

UNITED STATES OF AMERICA 

BEFORE FEDERAL TRADE COMMISSION 

In the Matter of 

SEYMOUR SALES, INC., and 
SEYMOUR GALTER and 
FLAVIA GALTER, 

individually and as officers of 
SEYMOUR SALES, INC. 

Docket No. 6060 

Answer 

Now comes Seymour Sales, Inc., Seymour Gaiter and 
Flavia Gaiter, individually and as officers of Seymour 
Sales, Inc., by Koven & Koven, their attorneys, and in 
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answer to the complaint of the Federal Trade Commission, 
say as follows: 

PARAGRAPH ONE: Reference is made to Paragraph 
One of the Complaint of the Federal Trade Commission. 
Respondents admit that portion of Paragraph One of the 
Complaint which alleges the corporate existence of Sey¬ 
mour Sales, Inc., and that portion which alleges that re¬ 
spondents, Seymour Gaiter and Flavia Gaiter are officers 
of Seymour Sales, Inc., except that the correct corporate 
name of the corporate respondent is not Seymour Sales, 
Inc., but is “Seymour Sales Company”. With further 
reference to Paragraph One of the Complaint, the respond¬ 
ents, Seymour Sales Company and Seymour Gaiter, admit 
that Seymour Gaiter owns and has dominant control of 
the corporate respondent, Seymour Sales Company. The 
respondent, Flavia Gaiter, denies having any ownership 
or control over the policies or sales activities of the cor¬ 
porate respondent, Seymour Sales Company. The re¬ 
spondent, Flavia Gaiter, further denies cooperating with 
Seymour Gaiter and Seymour Sales Company or acting 
in consort with Seymour Gaiter and Seymour Sales Com¬ 
pany in doing any of the acts and things alleged in the 
Complaint. 

PARAGRAPH TWO: Reference is made to Paragraph 
Two of the Complaint of the Federal Trade Commission. 
Respondents, and each of them, deny that portion of the 
Complaint which alleges sales and distribution activities 
of said respondents for a period of more than three years 
last past. Respondents, and each of them, allege that Sey¬ 
mour Sales Company has been engaged in the activities de¬ 
scribed in Paragraph Two only since on or about the 
month of September, 1951. Respondents, Seymour Gaiter 



and Seymour Sales Company admit the balance of Para¬ 
graph Two. Respondent, Flavia Gaiter, denies the balance 
of Paragraph Two of the Complaint. 

PARAGRAPH THREE: Reference is made to Para¬ 
graph Three of the Complaint of the Federal Trade Com¬ 
mission. Respondents, Seymour Gaiter and Seymour Sales 
Company, admit that simultaneously with the solicitation 
of customers for the merchandise being sold by Seymour 
Sales Company, that Seymour Sales Company furnished 
merchandising and plans that might theoretically result 
in the use of a lottery scheme. Respondents, Seymour Sales 
Company and Seymour Gaiter, neither admit nor deny 
that portion of Paragraph Three of the Complaint which 
alleges that any games of chance, gift enterprises, or lot¬ 
tery schemes are operated when merchandise is sold or 
distributed to the purchasing and consuming public by 
Seymour Sales Company, but demands strict proof of 
said allegations. Respondent, Flavia Gaiter, denies en¬ 
gaging in any of the activities as described in Paragraph 
Three of said Complaint. 

Reference is made to the paragraph in Paragraph Three 
of said Complaint describing the merchandising plan of 
respondent, Seymour Sales Company, which is set forth 
on page 2 of the Complaint. Respondents, Seymour Gaiter 
and Seymour Sales Company, admit that Seymour Sales 
Company has distributed to members of the public the 
literature and instructions described in the third para¬ 
graph of the Complaint, hut said respondents deny having 
distributed said literature and instructions to “operators” 
as described in said Complaint. Respondents, Seymour 
Gaiter and Seymour Sales Company, deny the sale of said 
respondent Seymour Sales Company’s merchandise is made 
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solely by means of said push or sales cards. Respondents, 
Seymour Gaiter and Seymour Sales Company, allege in 
this respect that respondent, Seymour Sales Company’s 
merchandise is sold on its own merits and with minimal 
regard to the literature and instructions and cards as re¬ 
ferred to in the Complaint of the Federal Trade Commis¬ 
sion. Said push cards contained the following phrase: “If 
you desire to purchase merchandise from us you can do so 
at any time.” Respondents, Seymour Gaiter and Seymour 
Sales Company, allege that with respect to that portion 
of Paragraph Three of the Complaint relating to whether 
a purchaser from the customers of Seymour Sales Company 
receives an article of merchandise or nothing for money 
paid, are all allegations which are speculative and con¬ 
jecture, in that respondents, Seymour Gaiter and Seymour 
Sales Company, neither admit nor deny that the literature 
and instructions and push or sales cards are ever put into 
operation as lotteries. Instead, respondents, Seymour Sales 
Company and Seymour Gaiter, demand strict proof that a 
lottery is ever engaged in by any of the purchasers of 
respondent, Seymour Sales Company’s merchandise. Ref¬ 
erence is made to the balance of Paragraph Three of the 
Complaint of the Federal Trade Commission. Respond¬ 
ents, Seymour Gaiter and Seymour Sales Company, allege 
with respect to said allegations concerning various other 
push or sales card forms which are distributed by respond¬ 
ent, Seymour Sales Company, that the merchandise of 
Seymour Sales Company may or may not be sold by means 
of said push or sales cards, and demand strict proof by 
the Federal Trade Commission that any such merchandise 
is actually sold by means of said lottery. Respondent, 
Flavia Gaiter, denies engaging in any of the activities as 
set forth in Paragraph Three of said Complaint. 
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PARAGRAPH FOUR: Reference is made to Paragraph 
Fonr of the Complaint of the Federal Trade Commission. 
Respondents, Seymour Gaiter and Seymour Sales Com¬ 
pany, neither admit nor deny that their customers furnish 
or have furnished said push or sales cards in selling and 
distributing Seymour Sales Company’s merchandise, but 
demand strict proof thereof. Respondent, Flavia Gaiter, 
has no knowledge of any of the allegations of Paragraph 
Four of the Complaint. Respondents, Seymour Gaiter and 
Seymour Sales Company, admit supplying and making 
theoretically possible the conducting of a lottery by their 
customers with others, but neither admit nor deny that 
said lottery is ever conducted by any of their customers, 
and demand strict proof thereof. Respondents, Seymour 
Gaiter and Seymour Sales Company, allege that the balance 
of Paragraph Four of the Complaint is a conclusion of law 
and is not an allegation of fact, and that therefore respond¬ 
ents do not plead or answer said allegation. 

j 

PARAGRAPH FIVE: Reference is made to Paragraph 
Five of the Complaint of the Federal Trade Commission. 
Respondents, Seymour Gaiter and Seymour Sales Company, 
neither admit nor deny that their customers ever put into 
operation the push or sales cards and other literature as 
heretofore referred to, and demand strict proof that a 
lottery is ever engaged in by any of their customers. Re¬ 
spondents, Seymour Gaiter and Seymour Sales Company, 
deny that they ever engaged in any lottery. Respondents, 
Seymour Sales Company and Seymour Gaiter, have no 
direct knowledge as to whether persons are attracted by 
the sales plans which are described in the literature accom¬ 
panying respondent Seymour Sales Company’s merchan¬ 
dise. Respondents, Seymour Sales Company and Seymour 
Gaiter do not distribute their merchandise by means of a 
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lottery. Respondent, Seymour Sales Company, sells its 
merchandise; respondent Seymour Sales Company’s cus¬ 
tomers may or may not use a lottery in the future sales 
and/or distribution of said merchandise. Respondents, and 
each of them, denies the activities of the respondents is 
an unfair act and practice in commerce within the intent 
and meaning of the Federal Trade Commission Act and 
with reference to Paragraph Six of the Complaint of the 
Federal Trade Commission, deny that the acts and prac¬ 
tices of respondents are to the prejudice and injury of the 
public and constitute unfair acts and practices in commerce 
within the intent and meaning of the Federal Trade Com¬ 
mission Act. 

PARAGRAPH SIX: As a further and additional de¬ 
fense, respondents, and each of them, allege that inasmuch 
as any activities by any of the customers of the respondent, 
Seymour Sales Company, is a wholly intra-state activity, 
the Federal Trade Commission does not have jurisdiction 
over the acts and practices complained of in this Complaint. 

WHEREFORE, respondents, and each of them, pray 
that this Complaint be dismissed. 

Seymour Sales Inc., and 
Seymour Gaiter and Flavia Gaiter, 
individually and as officers of 
Seymour Sales, Inc. 

By. 

Koven and Koven 
One North LaSalle Street 
Chicago 2, Illinois 
CEntral 6-8494 

Of Counsel. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 
COMMISSIONERS: 

i 

Edward F. Howrey, Chairman 
Lowell B. Mason 
James M. Mead 
Albert A. Carretta 
John W. Gwynne 

In the Matter of 

SEYMOUR SALES COMPANY 

(erroneously named in the complaint as Seymour Sales, 

Inc.) and 

SEYMOUR GALTER, and 
FLA VIA GALTER, 

individually and as officers of Seymour Sales Company 

Docket No. 6060 

Decision of the Commission and Order to File Report of 

Compliance 

Pursuant to the provisions of the Federal Trade Com¬ 
mission Act, the Federal Trade Commission, on November 
18, 1952, issued and subsequently served its complaint in 
this proceeding upon the respondents named in the caption 
hereof, charging them with the use of unfair acts and 
practices in commerce in violation of the provisions of 
said Act. After the issuance of said complaint and the 
filing of respondents’ answer thereto, hearings were held 
at which testimony and other evidence in support of and in 


opposition to the allegations of said complaint were in¬ 
troduced before a hearing examiner of the Commission 
theretofore duly designated by it, and such testimony and 
other evidence were duly recorded and filed in the office 
of the Commission. Thereafter the proceeding regularly 
came on for final consideration by said hearing examiner 
upon the complaint, answer thereto, testimony and other 
evidence, and proposed findings as to the facts and con¬ 
clusions presented by counsel (oral argument not having 
been requested), and said hearing examiner, on July 30, 
1953, filed his initial decision herein. 

Within the time permitted by the Commission’s Rules of 
Practice, respondents filed an appeal from said initial de¬ 
cision, and the Commission, after duly considering said 
appeal and the record herein, issued its order denying 
said appeal. 

The Commission is of the opinion, however, that the 
initial decision of the hearing examiner is not appropriate 
in all respects to dispose of this proceeding, principally 
because the order therein is inconsistent with the form of 
order which the United States Court of Appeals for the 
District of Columbia has determined is appropriate in 
cases where the facts are essentially similar to those in 
this case. Hamilton Manufacturing Company v. Federal 
Trade Commission, 194 F. 2d 346; U. S. Printing & Novelty 
Co., Inc. v. Federal Trade Commission, 204 F. 2d 737. There¬ 
fore, the Commission, being now fully advised in the prem¬ 
ises, finds that this proceeding is in the interest of the 
public and makes the following findings as to the facts, 
conclusion drawn therefrom, and order, the same to be 
in lieu of the initial decision of the hearing examiner: 
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Findings as to the Facts 

PARAGRAPH ONE: Respondent Seymour Sales Com¬ 
pany (incorrectly named in the complaint as Seymour 
Sales, Inc.) is a corporation organized and doing business 
under and by virtue of the laws of the State of Illinois, 
with its office and principal place of business located at 
172 North Union Street, Chicago, Illinois. Respondents 
Seymour Gaiter and Flavia Gaiter are individuals and 
officers of the corporate respondent. Respondent Seymour 
Gaiter has his office and place of business located at the 
same address as the corporate respondent, and owns and 
has dominant control of the policies and sales activities 
of the corporate respondent, and has cooperated and acted 
in concert with said respondent in doing the acts and 
things hereinafter found. 

Respondent Flavia Gaiter, although an officer of the 
corporate respondent, owns no stock therein and takes no 
active part in the operation of the business. The proceed¬ 
ing will therefore be dismissed as to said respondent in 
her individual capacity, and the term “respondents” as 
hereinafter used does not include said Flavia Gaiter. 

PARAGRAPH TWO: Respondents are now, and since 
approximately September 1951 have been, engaged in the 
sale and distribution of cameras, pens, and other articles 
of merchandise, and have caused said merchandise, when 
sold, to be transported from their place of business in 
Chicago, Illinois, to purchasers thereof located in the 
various States of the United States other than Illinois, and 
in the District of Columbia. There is now and has been for 
more than one year last past a substantial course of trade 
by respondents in such merchandise in commerce, as “com- 
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merce” is defined in the Federal Trade Commission Act, 
between and among the various States of the United States 
and in the District of Columbia. 

P ARAGRAPH THREE: In the course and conduct of 
their business as described in Paragraph Two hereof, re¬ 
spondents in soliciting the sale of and in selling and dis¬ 
tributing their merchandise furnish and have furnished 
various plans of merchandising which involve the operation 
of games of chance, gift enterprises, or lottery schemes 
when said merchandise is sold and distributed to the pur¬ 
chasing and consuming public. Among the methods and 
sales plans adopted and used by respondents, and which 
is typical of the practices of respondents, is the following: 

Respondents distribute, and have distributed, by mail, 
to operators and to members of the public certain literature 
and instructions including, among other things, push cards, 
order blanks, circulars containing illustrations and descrip¬ 
tions of said merchandise, and circulars explaining re¬ 
spondents ’ plan of selling and distributing their merchan¬ 
dise and of allotting it as premiums or prizes to the op¬ 
erators of said push cards and as prizes to members of 
the purchasing and consuming public who purchase chances 
or pushes on said cards. The number of mailings sent out 
by respondents is substantial, amounting to hundreds of 
thousands, of which approximately 1% result in orders 
for merchandise. Thus in the latter part of 1951 the num¬ 
ber of mailings for a Falcon Camera amounted to approxi¬ 
mately 400,000 to 500,000 which resulted in orders being 
received from approximately 1.3% of the recipients, while 
in 1952, out of approximately 750,000 mailings for a Flash 
Master Camera, approximately .8% to .9% resulted in 
orders. 
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A typical push card bears sixteen feminine names, with 
ruled columns on the back of said card for writing in the 
name of the purchaser of the push corresponding to the 
feminine name selected. Said push card has sixteen par¬ 
tially perforated discs. Each of said discs bears one of 
the feminine names corresponding to those on the list. 
Concealed within each disc is a number, which is disclosed 
only when the customer pushes or separates a disc from 
the card. The push card also has a larger, master seal and 
concealed within the master seal is one of the feminine 
names appearing on the disc. The person selecting the 
name corresponding with the one under the master seal 
receives a camera. The push card bears the following 
legend or instructions: 

“'Lucky Name under Seal Receives A FALCON Candid 
Camera and 1 roll of film 

Now You Can Take Photos In Black and White 

And COLOR j 

Enjoy these features in the FALCON 
—high speed ground lens, eye level 
viewfinder, fixed focus plastic case. 

No. 1 pays 1^ No. 9 pays 9£ 

No. 19 pays 19^ No. 22 pays 22^ 

All others pay 29^ NONE HIGHER 

( ) ! 

( Master ) ( Panel bearing seals and ) 

( Seal ) ( feminine names. ) 

(Picture of Camera) 

No. 9 Receives 

A Beautiful Pen (New Ball Point Type) (Picture of 
Pen) 

Write Your Name on Reverse Side Opposite Name 
You Select” 



— 20A — 


A typical circular which is enclosed with one of respond¬ 
ents’ mailings advises the recipient that he can receive 
a camera (or whatever product is being offered) “almost 
as a gift” and explains how, through the use of the push 
card (referred to as a “sales card”), “friends, relatives, 
neighbors and co-workers” can also get a camera “almost 
as a gift.” The following instructions as to the use of the 
“sales card” are-included: 

“Concealed under each of the names on the enclosed 
sales card is a number. These numbers are not con¬ 
secutive. A person who selects a name under which 
number 1 appears pays 1^, number 9 pays 9£, number 28 
pays 28^. All others pay 29£. There are none higher 
than 29^. 

“It’s easy, isn’t it? You’ll want to get started at 
once; and then send the enclosed order form at the 
earliest possible moment to us. Then, as soon as we 
receive it, we will rush off to you two ‘Flash-Masters,’ 
and as an extra special two ball point pens—(the new, 
improved type.)” 

The operator of the push card, after selling all of the 
chances and remitting the full amount of the proceeds to 
respondents, with an order form, receives without addi¬ 
tional charge a duplicate of the prizes listed on the card. 
Thus, in the case of the push card above described, the 
operator, upon remitting the amount called for, would 
receive a camera and ball point pen himself, in addition to 
the camera awarded as a prize to the person selecting the 
name under the master seal and the pen awarded to the 
person selecting number 9 on the card. 

Sales of respondents’ merchandise by means of said 
push cards are made in accordance with the above-described 
legend or instructions, and said prizes or premiums are 
allotted to the customers or purchasers from said card in 



accordance with the above legend or instructions. Whether 
a purchaser receives an article of merchandise or nothing 
for the amount of money paid, and the amount to be paid 
for the merchandise or the chance to receive said mer¬ 
chandise, are thus determined wholly by lot or chance. The 
articles of merchandise have a value substantially greater 
than the price paid for the chances or pushes. 

Respondents furnish and have furnished various other 
push cards accompanied by order blanks, instructions, and 
other printed matter for use in the sale and distribution 
of their merchandise by means of games of chance, gift 
enterprises, or lottery schemes. The sales plans or methods 
involved in the sale of all of said merchandise by means 
of said other push cards are substantially the same as that 
hereinabove described, varying only in detail as to the 
merchandise distributed, the prices of chances, and the 
number of chances on each card. 

PARAGRAPH FOUR: While the attorney in support 
of the complaint offered the testimony of only one person 
who, on three separate occasions, used push cards received 
from respondents in selling and distributing respondents’ 
merchandise in accordance with the above-described plan, 
it may reasonably be inferred that the persons to whom 
respondents furnish and have furnished said push cards, 
generally or in a substantial number of instances, use the 
same in selling and distributing respondents ’ merchandise 
in accordance with the aforesaid plan. Even in the absence 
of any evidence concerning the manner in which the push 
cards were actually used by the recipients thereof, it is 
clear, from the cards themselves and from the accompany¬ 
ing literature, that they were designed and intended for 
use in the manner above described, and it may reasonably 
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be inferred that they were so used generally or in a sub¬ 
stantial number of instances. While respondent Seymour 
Gaiter testified that there were “numerous’’ instances in 
which the push cards were returned unused with orders 
for merchandise, he was able to offer actual proof of only 
three such instances. Even accepting his testimony that 
there were “hundreds” of such instances, the fact remains 
that these were only a small percentage of the thousands 
of mailings on which orders were received. It is absurd 
to suppose that respondents would continue to engage in 
the empty and financially wasteful practice of enclosing 
push cards with each mailing of their literature, if such 
cards were not used in the manner for which they were 
obviously designed and intended. 

It is therefore clear, and it is so found, that respondents 
thus supply to and place in the hands of others the means 
of conducting games of chance, gift enterprises, or lottery 
schemes in the sale of their merchandise in accordance with 
the sales plan hereinabove set forth. The use by respond¬ 
ents of said sales plans or methods in the sale of their 
merchandise and the sale of said merchandise by and 
through the use thereof and by the aid of said sales plans 
or methods is a practice which is contrary to an established 
public policy of the Government of the United States. 

PARAGRAPH FIVE: The sale of merchandise to the 
purchasing public in the manner above described involves 
a game of chance or the sale of a chance to procure one of 
the said articles of merchandise at a price much less than 
the normal retail price thereof. Many persons are attracted 
by said sales plans or methods used by respondents and 
the element of chance involved therein and thereby are 
induced to buy and sell respondents’ merchandise. 


The use by respondents of a sales plan or method in¬ 
volving distribution of merchandise by means of chance, 
lottery, or gift enterprise is contrary to the public interest 
and constitutes an unfair act and practice in commerce 
within the intent and meaning of the Federal Trade Com¬ 
mission Act. 

Conclusion 

The aforesaid acts and practices of respondents, as 
herein found, are all to the prejudice and injury of the 
public, and constitute unfair acts and practices in commerce 
within the intent and meaning of the Federal Trade Com¬ 
mission Act. 

Order 

IT IS ORDERED that respondent Seymour Sales Com¬ 
pany (incorrectly named in the complaint as Seymour 
Sales, Inc.), a corporation, and its officers, representatives, 
agents, and employees, and respondent Seymour Gaiter, 
individually and as an officer of said corporation, and his 
representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the 
offering for sale, sale, or distribution of cameras, pens, 
or other articles of merchandise in commerce, as ‘* com¬ 
merce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push 
cards, sales cards, punchboards, or other lottery devices, 
either with other merchandise or separately, which said 
push cards, sales cards, punchboards, or other lotter de¬ 
vices are designed or intended to be used in the sale or 
distribution of said merchandise to the public. 
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2. Selling or otherwise disposing of any merchandise 
by means of a game of chance, gift enterprise, or lottery 
scheme. 

IT IS FURTHER ORDERED that the complaint be, and 
it hereby is, dismissed as to the respondent Flavia Gaiter 
in her individual capacity but not as an officer of the cor¬ 
porate respondent. 

IT IS FURTHER ORDERED that respondents Seymour 
Sales Company and Seymour Gaiter shall, -within sixty (60) 
days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the 
manner and form in which they have complied with the 
order to cease and desist. 

By the Commission. 

Alex. Akerman, Jr., 

(SEAL) Alex. Akerman, Jr., 

Secretary. 

ISSUED: November 25, 1953 


UNITED STATES COURT OF APPEALS 

for the 

DISTRICT OF COLUMBIA CIRCUIT 

SEYMOUR SALES COMPANY, and 
SEYMOUR G ALTER and FLAVIA GALTER, 
individually and as officers of 

SEYMOUR SALES COMPANY, 
vs. 

THE FEDERAL TRADE COMMISSION. 

Docket No. 

Petition to Review the Order of the Federal 

Trade Commission and Statement of Facts. 

To the Honorable Judges of the United States Court of 
Appeals, for the District of Columbia Circuit: 

Your petitioners, Seymour Sales Company, and Seymour 
Gaiter and Flavia Gaiter, individually and as officers of 
Seymour Sales Company, by Howard R. Koven and Arnold 
F. Shaw, their attorneys, respectfully represent: 

1. That said corporation and said individuals are now 
and were at all times hereinafter mentioned carrying on 
business in the District of Columbia, Washington, D.C., and 
within the jurisdiction of the United States Court of Ap¬ 
peals, for the District of Columbia Circuit. 

2. That this court has jurisdiction of this Petition to 
Review under Sec. 45, Title 15 United States Code (Act, 
September 26, 1914, Ch. 311, Sec. 5, 38 Stat. 719, as 
amended). 
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, 3. That this Petition to Review is filed within sixty (60) 
days from the date of service upon the petitioners of the 
Cease and Desist Order in this cause. 

4. On November 18, 1952, The Federal Trade Commis¬ 
sion caused its complaint, entitled “In the Matter of Sey¬ 
mour Sales Company (erroneously named in the complaint 
as Seymour Sales, Inc.), and Seymour Gaiter and Flavia 
Gaiter, individually and as officers of Seymour Sales Com¬ 
pany, Docket No. 6060, to be issued against Seymour Sales 
Company, Seymour and Flavia Gaiter, individually and 
as officers of Seymour Sales Company, charging them with 
the use of unfair acts and practices in commerce, to-wit: 
that in the course and conduct of their business your peti¬ 
tioners, in soliciting the sale of and distributing their mer¬ 
chandise, furnished various plans of merchandising which 
involved the operation of games of chance or lottery 
schemes, when such merchandise was sold and distributed to 
the consuming public; the answer of your petitioners to said 
complaint was filed thereafter in said proceedings denying 
that your petitioner, Flavia Gaiter, had any control over 
the policies or sales activities of the corporate petitioner, 
Seymour Sales Company, and had no ownership interest 
therein, and denying that your petitioner, Flavia Gaiter, 
was engaged in any of the activities complained of. Your 
petitioners, Seymour Sales Company and Seymour Gaiter 
denied that they ever engaged in any lottery, and alleged 
that they had no direct knowledge as to whether persons 
were attracted by the sales plans which were described in 
the literature accompanying your petitioner’s, Seymour 
Sales Company’s, merchandise; and alleging that the activi¬ 
ties of your petitioner, Seymour Sales Company, were a 
wholly intrastate activity, and that The Federal Trade 
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Commission did not and does not have jurisdiction over the 
acts and practices complained of in said complaint. 

5. That thereafter hearings were had in said proceed¬ 
ings before a Hearing Examiner of the Commission duly 
designated by it, at which hearing testimony and other 
evidence in support of and in opposition to said complaint 
were introduced; that such testimony and other evidence 
were duly recorded and filed in the office of the Commission. 
Thereafter, proceedings came regularly on for hearing and 
final examination by said Hearing Examiner; and said 
Hearing Examiner, on July 30, 1933, filed his initial de¬ 
cision therein. Within the time permitted by the Commis¬ 
sion’s rules of practice your petitioners filed an appeal 
from said initial decision, and the Commission subsequently 
issued its order denying said appeal. 

6. That on November 25, 1953, The Federal Trade 
Commission filed its findings as to the facts, and also issued 
an order directed to your petitioners, to Cease and Desist, 

i 

a true copy as to tbe facts and the Order to Cease and 
Desist is attached hereto and marked Exhibit A. 

That your petitioners believing themselves aggrieved 
by the said Order to Cease and Desist so issued by The 
Federal Trade Commission on the 25th day of November, 
1953, and considering it erroneous and unlawfully preju¬ 
dicial to the rights of your petitioners, and your petitioners 
being without remedy in the premises, except as by the 
statute in such case made and provided, hereby file this; 

, Petition to Review the said Order to Ceast and Desist with 
this Honorable Court, and pray that this Honorable Court 
may review the said proceedings before The Federal Trade 
Commission, and after a hearing thereof by this Honorable : 
Court may grant to your petitioners such relief as they j 




are by law entitled to. In support of this petition your 
petitioners make the following Statement of Points. 

Statement of Points. 

1. The Federal Trade Commission does not have juris¬ 
diction in this cause in that the commerce affected is intra¬ 
state commerce. 

2. The findings as to the facts and the conclusion of The 
Federal Trade Commission are not supported by the evi¬ 
dence. 

3. That the complaint should have been dismissed as to 
the petitioner, Flavia Gaiter, not only in her individual 
capacity, but as an officer of the corporate petitioner in 
that the said petitioner, Flavia Gaiter, had no knowledge 
of the acts complained of, nor any ownership in the cor¬ 
porate petitioner. 

4. That the Order to Cease and Desist is too broad in 
that said order restricts the sale of lottery devices per se. 

5. The Federal Trade Commission has failed to main¬ 
tain the burden of proof in this cause. 

6. The inferences drawn by The Federal Trade Com¬ 
mission in this cause are not supported by the record 
therein. 

7. The Federal Trade Commission has relied for its 
findings of fact on the record in other proceedings to which 
your petitioners vrere not parties. 

WHEREFORE, your petitioners pray: 

(a) That this Honorable Court will exercise its juris¬ 
diction over the parties hereto and the subject matter of 
this petition. 



(b) That this Honorable Court will review the pro* 
ceedings of the respondent in this cause and the findings as 
to the facts, and the Cease and Desist Order of the re¬ 
spondent and enter a decree in this Honorable Court setting 
aside, in whole or in part, the order of the respondent, 
Federal Trade Commission, entered on the 25th day of 
November, 1953, against your petitioners. 

(c) That this Honorable Court will by its order direct 
the respondent, upon being served with a copy of this 
petition by the Clerk of this Court forthwith to certify and 
file in this court a transcript of the entire record in said 
proceedings heretofore had by and before the Federal 
Trade Commission, including the transcript of the pro¬ 
ceedings before the Trial Examiners. 

(d) That this Honorable Court enter such other orders 
and grant such other relief as may be proper in the 
premises. 

Seymour Sales Company, and Seymour 
Galter and Flavia Galter, individually 
and as officers of Seymour Sales Com¬ 
pany 

By. 

Howard E-. Koven 
and 


Arnold F. Shaw 
Their Attorneys 

Koven, Koven & Salzman 
One North LaSalle Street 
Chicago, Illinois 

Donohue & Kaufmann 
Judiciary Square, 503 D Street, N.W. 

Washington 1, D.C. 

Of Counsel 
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UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT COURT OF COLUMBIA CIRCUIT 


No. 12,064 


SEYMOUR SALES COMPANY ET AL., 

Petitioners, 


v. 

FEDERAL TRADE COMMISSION, 

Respondent. 


On Petition To Review An Order Of The 
Federal Trade Commission 


PARTIAL STATEMENT OF FACTS 

1. Petitioner Seymour Sales Company is a corporation 
organized and doing business under and by virtue of the 
laws of the State of Illinois, with its office and principal * 
place of business located at 172 North Union Street, Chi¬ 
cago, Illinois. Petitioners Seymour Gaiter and Flavia Gai¬ 
ter are individuals and officers of the corporate petitioner. 
Petitioner Seymour Gaiter has his office and place of busi¬ 
ness located at the same address as the corporate petition¬ 
er, and owns and has dominant control of the policies and 
sales activities of the corporate petitioner, and has cooper¬ 
ated and acted in concert with said petitioner in doing the 
acts hereinafter described. 
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2. Petitioner Flavia Gaiter, although an officer of the 
corporate petitioner, owns no stock therein and takes no 
active part in the operation of the business. The Com¬ 
mission, in its decision below, dismissed the proceeding 
as to her in her individual capacity, and the term “petition¬ 
ers” as hereinafter used does not include said Flavia 
Gaiter. 

3. Petitioners are now, and since approximately Sep¬ 
tember 1951 have been, engaged in the sale and distribution 
of cameras, pens, and other articles of merchandise, and 
have caused said merchandise, when sold, to be transported 
from their place of business in Chicago, Illinois, to purchas¬ 
ers thereof located in the various States of the United 
States other than Illinois, and in the District of Columbia. 
There is now and has been for more than one year last past 
a substantial course of trade by petitioners in such mer¬ 
chandise in commerce, as “commerce” is defined in the Fed¬ 
eral Trade Commission Act, between and among the var¬ 
ious States of the United States and in the District of Co¬ 
lumbia. 








QUESTIONS PRESENTED 


1. Whether the Federal Trade Commission has jurisdiction 
to prohibit the interstate distribution of lottery devices de¬ 
signed or intended for use in the sale of merchandise. 

This Court and eight other United States Court of Appeals 
have so held. 

2. Whether there is substantial evidence in the record to 
support the Commission’s finding that petitioners furnish to 
others, through interstate commerce, the means of conducting 
games of chance, gift enterprises, or lottery schemes in the 
sale of petitioners’ merchandise. 

We say that there is. 

3. Whether petitioner Flavia Gaiter, an officer of the corpo¬ 
rate petitioner who is not bound by the order in her individual 
capacity, should be exempt from the order insofar as it applies 
to officers of the corporate petitioner. 

We say that she should not. 

(i) 
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Untteb States; Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12064 

Seymour Sales Company, Seymour Galter, individually, 
and as an Officer of Seymour Sales Company, and Flavia 
Galter, as an Officer of Seymour Sales Company, 

PETITIONERS 

V. 

Federal Trade Commission, respondent 


ON PETITION TO REVIEW AN ORDER OF THE FEDERAL TRADE 

COMMISSION 


BRIEF FOR RESPONDENT 


I. STATEMENT OF THE CASE 

This case arises upon a petition to review an order to cease 
and desist issued at the conclusion of an administrative pro¬ 
ceeding conducted by the respondent Federal Trade Commis¬ 
sion, on a complaint charging petitioners with engaging in 
certain unfair acts and practices in violation of the Federal 
Trade Commission Act. 1 

1 “Sec. 5. (a) Unfair methods of competition in commerce, and unfair 
or deceptive acts or practices in commerce, are hereby declared unlawfuL 

“The Commission is hereby empowered and directed to prevent persons, 
partnerships, or corporations * * * from using unfair methods of competi¬ 
tion in commerce and unfair or deceptive acts or practices in commerce.’* 
52 Stat. 111-112; 15 U. S. C. 45 (a). 

“(c) * * * The findings of the Commission as to the facts, if supported 
by evidence, shall be conclusive.” 52 Stat. 112-113; 15 U. S. C. 45 (c). 

(1) 



2 


We supplement petitioners’ statement of the case (Brief 
2-3) with the following facts found by the Commission, which, 
except as noted below, are not controverted by petitioners. 

Petitioner Seymour Sales Company is an Illinois corpora¬ 
tion, of which the individual petitioners, Seymour Gaiter and 
his wife, Flavia Gaiter, are officers. Petitioner Seymour 
Gaiter owns the corporate petitioner and has dominant control 
of its policies and sales activities. Petitioner Flavia Gaiter, 
though an officer of the corporate petitioner, owns no stock in 
it and takes no active part in its operation. The Commission 
ordered the proceeding dismissed as to Flavia Gaiter individ¬ 
ually, and she will be referred to in this brief only in Point C 
of our argument. (Findings, Paragraph 1; Pet. Apdx. 17A.) 

Since approximately September 1951, petitioners have been 
engaged in the interstate sale and distribution of cameras, pens, 
and other merchandise, and in selling and distributing such 
merchandise they have furnished various plans of merchandis¬ 
ing which involve the operation of games of chance, gift enter¬ 
prises, or lottery schemes. Typical of such methods is the 
following: 

Petitioners mail to members of the public various literature 
and instructions including push cards, order blanks, circulars 
containing illustrations and descriptions of their merchandise, 
and circulars explaining petitioners’ plan of selling and dis¬ 
tributing their merchandise and of allotting it as premiums or 
prizes to the operators of such push cards and as prizes to mem¬ 
bers of the public why buy chances or pushes on the cards. 
The number of mailings made by petitioners is substantial, 
amounting to hundreds of thousands annually. Of these, 
about 1 % result in orders for merchandise. Thus, in the latter 
part of 1951 the number of mailings for a Falcon Camera 
amounted to between 400,000 and 500,000, and orders w’ere 
received from about 1.3% of the recipients; in 1952, out of 
approximately 750,000 mailings for a Flash Master Camera, 
from 0.8 to 0.9 of 1 % resulted in orders. 

A typical push card (Com. Ex. ID) bears 16 feminine names, 
with ruled columns on the reverse for writing in the names of 
the purchasers of pushes corresponding to the feminine names 
selected. The push card has sixteen partially perforated discs, 
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each of which carries one of the feminine names appearing on 
the list. Concealed within each disc is a number, to be dis¬ 
closed only when the customer separates a disc from the card. 
The card has also a larger, master seal within which is con¬ 
cealed one of the feminine names. The person selecting the 
name corresponding to that under the master seal receives a 
camera. The push card displays the following legend: 

Lucky Name Under Seal Receives a FALCON Candid 
Camera and 1 roll of film. 

Now You Can Take Photos in Black and White 

and COLOR. 

Enjoy these features in the FALCON—high speed 
ground lens, eye level viewfinder, fixed focus, plastic case. 

No. 1 pays 10. No. 9 pays 90. 

No. 19 pays 190. No. 22 pays 220. 

All others pay 290. NONE HIGHER. 

[master seal] 

(Panel bearing seals and feminine names.) 

(Picture of Camera.) 

No. 9 Receives a Beautiful Pen (New Ball Point 
Type). (Picture of Pen.). 

WRITE YOUR NAME ON REVERSE SIDE OP¬ 
POSITE NAME YOU SELECT. 

The typical circular enclosed with petitioners’ mailings 
(Com. Ex. 2A) advises the recipient that he can receive a 
camera “almost as a gift” and explains how, by using the en¬ 
closed push card (euphemistically termed a “sales card” by 
petitioners) “friends, relatives, neighbors and coworkers” can 
also get a similar article “almost as a gift.” The following in¬ 
structions as to the use of the push card are included: 

Concealed under each of the names on the enclosed 
sales card is a number. These numbers are not con¬ 
secutive. A person who selects a name under which 
number 1 appears pays 10, number 9 pays 90, number 
28 pays 280. All others pay 290. There are none higher 
than 290. i 
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It's easy, isn’t it? You’ll want to get started at once ; 
and then send the enclosed order form at the earliest 
possible moment to us. Then, as soon as we receive it, 
we will rush off to you two “Flash-Masters,” and as an 
extra special two ball point pens—(the new, improved, 
type). 

After selling all the chances and remitting the full amount 
of the proceeds to petitioners, the operator of the push card 
receives from petitioners the prizes for distribution to the win¬ 
ners, with a duplicate set for himself. Thus, in the case of the 
push card above described, the operator would receive a camera 
and a ballpoint pen for himself, in addition to the camera 
awarded as a prize to the person selecting the name under the 
master seal and the pen awarded to the person selecting No. 9 
on the card. 

Sales of petitioners’ goods by means of these push cards are 
made in accordance with the above-described instructions, and 
prizes are allotted to the winners in accordance with these in¬ 
structions. Whether a purchaser receives an article of mer¬ 
chandise or nothing for the amount of money paid, is de¬ 
termined wholly by lot or chance. Likewise, the exact charge 
for each push or chance is determined by lot or chance. The 
articles of merchandise have a value substantially greater than 
the price paid for a chance. (Findings, Paragraphs 2-3; Pet. 
Apdx. 17A-21A.) 

Proof of the actual use of petitioners’ push cards as a means 
of selling and distributing petitioners’ merchandise in accord¬ 
ance with the above-described plan was offered only as to one 
individual. The Commission, however, took the position that 
it might reasonably and properly infer from the volume of pe¬ 
titioners’ sales and the fact that the push card was a central 
feature of petitioners’ sales methods that such sales were gen¬ 
erally attributable to the use of the push cards. (Findings, par- 
graph 4; Pet. Apdx. 21A-22A.) The finding in this regard is 
the only part of the findings that petitioners challenge in their 
brief as lacking substantial support in the record. The evi¬ 
dence on this point will therefore be discussed in our argument. 

The Commission found further that petitioners thus supply 
to and place in the hands of others the means of conducting 



6 


lottery schemes in the sale of their merchandise and that the 
use of such methods is a practice contrary to an established 
public policy of the United States. (Findings, Paragraph 4; 
Pet. Apdx. 22A.) 

The Commission concluded that petitioners’ acts and prac¬ 
tices were to the prejudice and injury of the public and con¬ 
stituted unfair acts and practices in commerce within the in¬ 
tent and meaning of the Federal Trade Commission Act, and 
accordingly ordered their cessation. (Findings, Paragraph 5, 
and Conclusion; Pet. Apdx. 22A-23A.) 

II. SUMMARY OF THE ARGUMENT 

A. Merchandising by gambling violates Section 5 of the Fed¬ 
eral Trade Commission Act. It is likewise a violation of that 
Act to distribute in interstate commerce lottery devices that 
are to be used in the sale of merchandise. This is the law as 
declared by all nine of the United States Courts of Appeals 
which have ruled on this question. It is not essential to a 
violation that such lottery devices be sold; they may be given 
away to the public and still be in derogation of the Federal 
Trade Commission Act. 

United States v. Halseth, a criminal case decided by the Su¬ 
preme Court of the United States and relied on by petitioners, 
has already been held by this Court not to apply to Federal 
Trade Commission proceedings. 

The Commission’s policy with regard to lottery methods used 
in commerce has been officially communicated to Congress, 
which, in the anti-slot-machine statute of 1951, expressly recog¬ 
nized and approved the policy and the court decisions uphold¬ 
ing it. 

B. Petitioners’ own circular letters to the public and the lot¬ 
tery push cards enclosed therewith are substantial evidence that 
they furnish to others, through interstate commerce, the means 
of conducting the sale by lottery of petitioners’ merchandise. 
It was unnecessary for the Commission to introduce evidence 
that such cards were actually so used by the recipients. 

C. Though the Commission exonerated petitioner Flavia 
Gaiter from the charge that she had actively participated in the 
operation of the business, as long as she remains an officer of the 
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corporate petitioner she must be subject to the order in such 
capacity, for she thus continues to be officially identified with 
the corporate petitioner and privy to its affairs. 

III. ARGUMENT 
Preliminary Statement 

The threadbare argument that the Federal Trade Commis* 
sion lacks jurisdiction to prohibit the interstate distribution of 
lottery devices intended and designed for use in the sale of goods 
has been made in every United States Court of Appeals ex¬ 
cept those for the First and Fifth Circuits and, without excep¬ 
tion, rejected. 

We agree with petitioners that, the Commission's jurisdiction 
is limited to acts occurring in interstate commerce. We fur¬ 
ther agree that the Commission must sustain its burden of 
proof by substantial evidence. Both these requirements have 
been fully met in the instant case, however. 

Before answering petitioners’ specific arguments we take the 
liberty of reminding the Court of the general principles of law 
wffiich support the order now challenged. 

Merchandising by gambling is contrary to the public policy 
of the United States and violates Section 5 of the Federal Trade 
Commission Act. 2 FTC v. R. F. Keppel & Bro., Inc., 291 U. S. 
304, 313 (1934); Chas. A. Brewer & Sons v. FTC, 158 F. 2d 
74,78 (6th Cir. 1946). And it is likewise an unfair act or prac¬ 
tice in commerce to place in the hands of others the means of 
violating the Federal Trade Commission Act. FTC v. Winsted 
Hosiery Co., 258 U. S. 483,494 (1922). 

To supply to others, through interstate commerce, gambling 
devices unaccompanied by merchandise but later to be used 
for the sale or distribution of merchandise is a violation of the 
Federal Trade Commission Act, to be restrained by an appro¬ 
priate order to cease and desist. U. S. Printing & Novelty 
Co. v. FTC, 92 U. S. App. D. C. 29S, 204 F. 2d 737 (1953), 
cert, denied 346 U. S. S30 (1953); Hamilton Manufacturing 
Co. v. FTC, 90 U. S. App. D. C. 169, 194 F. 2d 346 (1952); 
Colon v. FTC, 193 F. 2d 179 (2d Cir. 1952); Globe Cardboard 


a See footnote 1, p. 1, ante. 
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Novelty Co. v. FTC, 192 F. 2d 444 (3d Cir. 1951); Consolidated 
Manufacturing Co. v. FTC, 199 F. 2d 417 (4th Cir. 1952); Chas. 
A. Brewer & Sons v. FTC, 158 F. 2d 74 (6th Cir. 1946); Mod¬ 
ernistic Candies, Inc. v. FTC, 145 F. 2d 454 (7th Cir. 1944); 
Zitserman v. FTC, 200 F. 2d 519 (8th Cir. 1952); Lichtenstein 
v. FTC, 194 F. 2d 607 (9th Cir. 1952); Feitler v. FTC, 201 F. 
2d 790 (9th Cir. 1953), cert, denied 346 U. S. 814 (1953), re¬ 
hearing denied, 346 U. S. 880 (1953); Gay Games, Inc. v. FTC, 
204 F. 2d 197 (10th Cir. 1953); Bee Jay Products, Inc. v. FTC, 
204 F. 2d 272 (10th Cir. 1953), cert, denied sub nom. Univer¬ 
sal Manufacturing Co. v. FTC, 346 U. S. 856 (1953), rehearing 
denied 346 U. S. 905 (1953). 

A. The Federal Trade Commission has jurisdiction to prohibit the inter¬ 
state distribution of lottery devices designed or intended for use in the 
sale of merchandise 

Petitioners admitted (Answer, Paragraph 3; Pet. Apdx. 11A) 
that they had furnished to the public “merchandising and 
plans that might theoretically result in the use of a lottery 
scheme,” this admission being responsive to the allegation 
(Complaint, Paragraph 3; Pet. Apdx. 3A-4A) that petitioners 
had mailed to members of the public the literature and lottery 
devices described in our statement of the case (pp. 2-4, ante). 
They try to absolve themselves from fault, however, by point¬ 
ing out that these materials did not actually constitute an ex¬ 
isting, going lottery across state lines. Their brief states em¬ 
phatically (p. 9): 

There is no evidence in the record nor is it alleged that 
any addressee conducted a lottery across state lines. 

In this single statement is exposed the fallacy of peti¬ 
tioners’ entire argument in this regard. It is thoroughly im¬ 
material that petitioners did not conduct a lottery across state 
lines. They were not charged with conducting a lottery across 
state lines. Section 5 of the Federal Trade Commission Act 
is not limited to prohibiting lotteries conducted across state 
lines. The gist of the Commission’s complaint was that peti¬ 
tioners had supplied to persons in other states a means of 
violating, in commerce, the public policy of the United States 
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(Complaint, Paragraph 4; Pet. Apdx. 6A). This is in itself 
a violation of the Federal Trade Commission Act, even when 
the supplier of the lottery devices sells no other merchandise. 
Chas. A. Brewer & Sons v. FTC, 158 F. 2d 74, 77 (6th Cir. 
1946). The practice becomes even more reprehensible when, 
as here, the supplier distributes the lottery devices to stimulate 
sales of his own merchandise. 

Petitioners set great store by the decision of FTC v. Bunte 
Bros., Inc., 312 U. S. 349 (1940), in which the Supreme Court 
held that the Commission lacks jurisdiction to restrain an un¬ 
fair infrostate trade practice which merely affects interstate 
commerce. But that is not this case. Here petitioners are di¬ 
rectly engaged in a practice in interstate commerce which 
has time and time again been held to violate the Federal Trade 
Commission Act. Petitioners plead that their devices are not 
used in interstate lotteries. That has been true of the orders 
judicially affirmed in nine different circuits, as cited at pp. 6-7, 
ante. The plea that the Commission cannot halt the interstate 
traffic in devices that are used in merchandise lotteries op¬ 
erated within the boundaries of a state was rejected by the 
Seventh Circuit in Modernistic Candies, Inc. v. FTC, 145 F. 
2d 454, 455 (1944), as follows: 

It is clear that the Federal Trade Commission has 
the power to eradicate merchandising by gambling in 
interstate commerce. We think the Commission also 
has the power to prohibit the distribution in interstate 
commerce of devices intended to aid and encourage mer¬ 
chandising by gambling. The gamblers and those who 
deliberately and designedly aid and abet them are both 
engaged in practices contrary to public policy. Mer¬ 
chandising by gambling should not be divided into in¬ 
sulated acts, which appear innocent when examined sep¬ 
arately. This unfair practice should be viewed as a 
whole. If the Federal Trade Commission is to police 
merchandising by gambling, it must police those who 
designedly and deliberately aid and abet this practice. 
We think the Commission has such power. [Our 
italics.] 


The foregoing passage was quoted with approval by the 
Fourth Circuit in Consolidated Manufacturing Co. v. FTC, 199 
F. 2d 417,418 (1952), that Court adding: 

No judge anywhere has expressed a contrary opinion 
and nothing to the contrary can be worked out arguendo 
from Federal Trade Commission v. Bunte Bros., 312 
U. S. 349, which held merely that the Commission was 
without power over purely intrastate transactions. 


Although petitioners’ brief endeavors to distinguish this case 
on its facts from all other Commission proceedings against lot¬ 
tery merchandising, the hard truth of the matter is that there 
is not the slightest difference between the significant features 
of their scheme and those of the others. In Schambach v. FTC, 
not reported (D. C. Cir. No. 11,634, Sept. 15, 1953), after first 
effecting a modification not here relevant, this Court affirmed 
and enforced the Commission’s prohibition of a practice identi¬ 
cal with that of petitioners here. 

Petitioners urge (Brief 13) that the numerous decisions up¬ 
holding orders against merchandise lottery methods differ from 
the instant proceeding because in the former cases “the devices 
are sold in interstate commerce and * * * the Commission 
may reasonably urge the potentiality of an interstate use of 
the lottery device. It is this fact pattern that many of the 
most recent Courts of Appeals decisions have illustrated.” 
(Their emphasis.) 

To this we say that while it is quite true that in most Com¬ 
mission proceedings against punchboards and push cards the 
devices in question were sold, the fact that they are here given 
away does not signify. In Chicago Silk Co. v. FTC, 90 F. 2d 
689 (1937), the Seventh Circuit sustained a Commission order 
forbidding free distribution of punch cards used in the sale of 
silk hosiery. Each card contained discs numbered from 1 to 
60 which, when pushed out, revealed the price that the pur¬ 
chaser was to pay, ranging from $.01 to $.15. The operator 
of the card would remit the proceeds to the company and re¬ 
ceive prizes for distribution to the winners. It was argued 
for the company that inasmuch as it furnished the cards free 
it was not engaged in a lottery or in disposing of its goods by 
chance. The Seventh Circuit remained unpersuaded, saying: 
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We gather from petitioner’s brief that it should not 
be held accountable for any consequences which result 
from the activity which it originates. It is claimed, for 
instance, that there can be no harm in the mailing of the 
punch cards; that whether they are used for disposing 
of merchandise by chance is one to be determined by 
the recipient of such cards; and that inasmuch as the 
cards are furnished free, petitioner is not engaged in a 
lottery or in disposing of its merchandise by chance. 
There is no merit in such contention. The petitioner 
originated and set in operation the scheme or device in 
question. Moreover, it sent through the mail specific 
instructions for the operation of the plan and reaped 
the benefits from its execution. [90 F. 2d at 691.] 

Petitioners devote considerable space (Brief 12-13) to 
United States v. Halseth, 342 U. S. 277 (1952), a criminal case. 
We fail to see the relevance of that decision, which held only 
that the mere mailing of lottery paraphernalia does not consti¬ 
tute a lottery and hence is not cognizable under a criminal 
statute (18 U. S. C. 1301) outlawing the mailing of any “letter, 
package, postal card or circular concerning any lottery * * * 
or similar scheme offering prizes dependent in whole or in part 
upon lot or chance.” And indeed, in U. S. Printing & Nov¬ 
elty Co. v. FTC, 92 U. S. App. D. C. 298, 204 F. 2d 737 (1953), 
this Court expressly declared that the Halseth decision is not 
applicable to Federal Trade Commission proceedings, for the 
reasons given by the Ninth Circuit in Lichtenstein v. FTC, 
194 F. 2d 607, 611 (1952). 

In this connection a supplementary argument is advanced 
by petitioners (Brief 18) to the effect that Congress has not— 
as the Commission contended before this Court in U. S. Print¬ 
ing & Novelty Co. v. FTC, supra —approved the Federal Trade 
Commission’s policy toward merchandise lotteries. They go 
on to discuss the following portion of the anti-slot-machine 
statute of 1951, 64 Stat. 1134,15 U. S. C. 1172: 

Nothing in this Act shall be construed to interfere 
with or reduce the authority, or existing interpretations 
of the authority, of the Federal Trade Commission un- 
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der the Federal Trade Commission Act as amended (15 
U. S. C. 41-58), 

which, say petitioners, neither adds to nor detracts from the 
Commission’s powers. 

The Commission has never maintained that it derives its 
powers over merchandise lotteries from the anti-slot-machine 
act. But the above excerpt sheds much light on whether the 
Commission has proceeded lawfully under the Federal Trade 
Commission Act against merchandise lotteries. Petitioners 
neglect to inform the Court of the reason for the inclusion of 
the foregoing clause in the anti-slot-machine act. The Senate 
committee report on the measure (Senate Report No. 1482, 
81st Cong., 2d sess., p. 4) cited the Keppel and the Brewer 
decisions approvingly: j 

A saving clause is included in this section to avoid any 
misunderstanding that the Act, and particularly the 
proviso in section 2 permitting unbroken transportation 
of gambling devices into States where their use is legal, 
interferes with or reduces the authority which the Fed¬ 
eral Trade Commission has exerted under section 5 of 
its constituent Act (15 U. S. C. 45) to exclude from the 
channels of interstate commerce devices to be used in the 
sale or distribution of merchandise to the public. Fed¬ 
eral Trade Commission v. R. F. Keppel & Bro., Inc., 
291 U. S. 304 [1934]; Charles A. Brewer & Sons v. Fed¬ 
eral Trade Commission, 158 F. 2d 74 [6th Cir. 1946]. 

The House committee report (House Report No. 2769, 81st 
Cong., 2d sess., pp. 9-10) contained a similar comment: 

Section 2 further provides that nothing in this Act 
shall be construed to interfere with or reduce the author¬ 
ity of the Federal Trade Commission under the Federal 
Trade Commission Act as amended. It is the purpose 
of this provision to leave unaffected the powers of the 
Federal Trade Commission with respect to the use of 
lotteries, games of chance, or other gambling devices for 
the purpose of merchandising. Such use has been held 
to be an unfair trade practice in violation of the Federal 
Trade Commission Act as amended. 
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While the anti-slot-machine act certainly does not confer 
upon the Commission the power to forbid merchandise lotteries 
or the interstate distribution of the equipment therefor, the 
saving clause and its legislative history are a clear indication 
that the Keppel and Brewer decisions affirming Commission 
bans on merchandise lottery devices were correct, and those 
holdings justify the present order. 

In 1950 a spokesman for the Federal Trade Commission 
appeared at the hearings on the anti-slot-machine bill and ac¬ 
quainted the House committee with the Commission’s policy 
regarding merchandise lotteries. The Commission has also 
made its policy known to Congress in its annual reports. Con¬ 
gressional acquiescence in administrative and judicial interpre¬ 
tations of statutes is strong authority for supposing such in¬ 
terpretations to be lawful and proper. “The long time failure 
of Congress to alter the Act after it had been judicially con¬ 
strued, and enactment by Congress of legislation which im¬ 
plicitly recognized the judicial construction as effective, is per¬ 
suasive of legislative recognition that the judicial construction 
is the correct one. This is the more so * * * where after the 
matter has been fully brought to the attention of the public 
and the Congress, the latter has not seen fit to change the 
statute.” Apex Hosiery Co. v. Leader, 310 U. S. 469, 488 
(1940). 

B. There is substantial evidence of record to support the finding that 
petitioners furnish to others, through interstate commerce, the means 
of conducting games of chance, gift enterprises, or lottery schemes in 
the sale of petitioners’ merchandise 

Petitioners argue in their Point C that “there is not sufficient 
evidence to support the order to cease and desist.” Here pe¬ 
titioners are somewhat imprecise in stating their grievance, 
for it is the findings —not the order—that the law requires to 
be supported by substantial evidence. 

The Commission’s findings are presumed to be supported by 
substantial evidence, Steelco Stainless Steel, Inc. v. FTC, 187 
F. 2d 693, 695 (7th Cir. 1951), and the reviewing court cannot 
be “compelled to search the record for undesignated error 
claimed upon an omnibus assertion” that the findings and con¬ 
clusions of the Commission are unwarranted. North Whittier 
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Heights Citrus Assn. v. NLRB, 109 F. 2d 76, 83 (9th Cir. 1940), 
cert, denied, 310 U. S. 632 (1940). Notwithstanding their 
excellent conceptual discussion of what constitutes substantial 
evidence (Brief 21-24) petitioners fail to cite a single finding 
of the Commission that lacks substantial support in the record. 
They do question (Brief 23) whether there is an evidentiary 
basis for the inference that “the persons to whom petitioners 
furnished its [sic] material used said material in such quantity 
as to warrant a cease and desist order.” While to our minds 
this assertion seems to express doubt of the existence of public 
interest in the proceeding rather than to challenge the evi¬ 
dentiary basis of the findings we treat it as assailing Paragraph 
4 of the findings (Pet. Apdx. 21A-22A). We see no other 
portion of the findings to which petitioners can be referring. 

Petitioners mail hundreds of thousands of their push cards 
to the public (R. 21). Each such card bears instructions for 
its operation, and accompanying it is a form letter (Com. Ex. 
1A) which urges the recipient to obtain, for example, “THE 
COLOR CAMERA OF YOUR DREAMS * * * PRACTI¬ 
CALLY AS A GIFT! ” in this way: 

And here’s how to get one! Show the illustration to 
your friends and tell them how they, too, can get a 
FALCON—almost as a gift. Under each of the names 
on the enclosed sales card is a concealed number. Num¬ 
bers are not consecutive. Persons selecting No. 1 pays 
10, No. 9 pays 90, No. 19 pays 190, No. 22 pays 220, all 
others pay 290. None higher than 290. 

A postscript suggests that should the recipient be unable to take 
advantage of the offer, the literature may be of interest to a 
friend. 

The foregoing is the heart of petitioners’ sales scheme. We 
think it noteworthy that petitioners do not approach their pro¬ 
spective customer with a straightforward offer to sell him two 
cameras for 83.99 (the proceeds of the vended push card). 
Instead they tell him he can get a camera “practically as a 
gift” and they provide him with a gambling device and instruc¬ 
tions for its use, suggesting that he sell chances thereon to his 
friends and remit the proceeds to petitioners. This evidence, 
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we submit, is more than adequate for supporting the finding 
that petitioners’ cards are designed and intended to be used in 
the sale of goods by means of a lottery method (Findings, Para¬ 
graph 4; Pet. Apdx. 21 A), and such a finding would of itself 
have justified the present order. 

The Commission inferred from the sheer volume of peti¬ 
tioners’ sales and the character of petitioners’ literature, as we 
have just described, that substantial numbers of the push cards 
are in fact used as petitioners suggest and obviously intend 
that they should be used. Though actual evidence of such 
use was offered only as to a single customer of petitioners, no 
other conclusion is possible. As the Commission observed in 
its findings (Paragraph 4; Pet. Apdx. 21 A)— 

Even in the absence of any evidence concerning the 
manner in which the push cards were actually used by 
the recipients thereof, it is clear, from the cards them¬ 
selves and from the accompanying literature, that they 
were designed and intended for use in the manner above 
described, and it may reasonably be inferred that they 
were so used generally or in a substantial number of in¬ 
stances. While [petitioner] Seymour Gaiter testified 
that there were “numerous” instances in which the push 
cards were returned unused with orders for merchandise, 
he was able to offer actual proof of only three such in¬ 
stances. Even accepting his testimony that there were 
“hundreds” of such instances, the fact remains that 
these were only a small percentage of the thousands of 
mailings on which orders were received. It is absurd 
to suppose that [petitioners] would continue to engage 
in the empty and financially wasteful practice of enclos¬ 
ing push cards with each mailing of their literature, if 
such cards were not used in the manner for which they 
were obviously designed and intended. 

We submit that the specimens of petitioners’ literature ad¬ 
duced as evidence herein (Com. Ex. 1, 2, 3, 4, 5, and 6) consti¬ 
tute a substantial basis for the Commission’s finding that 
petitioners furnish to others the means of conducting lotteries 
in the sale of their merchandise (Findings, Paragraph 4; Pet. 
Apdx. 22A). Indeed we would be hard put to imagine any 
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other conclusion to be drawn from petitioners’ literature than 
that they invited each recipient to sell chances on the enclosed 
lottery card and to transmit the money collected to petitioners. 
To be sure, petitioners introduced the testimony of a single 
customer to the effect that she threw away the push card and 
bought the prize merchandise outright (R. 180-181). We have 
no reason for doubting that there are occasional sales of this 
sort. Certainly petitioners, as practical businessmen, are not 
loath to sell their goods to anyone willing to pay the price, 
regardless of whether the lottery device furnished is used. But 
surely such instances are atypical; else why would petitioners 
flood the mails with push cards and letters urging that the push 
cards be used? Petitioners’ brief is silent on this aspect of the 
case. 

Petitioner Seymour Gaiter admitted in his testimony (R. 
26) that the push cards are intended for distributing petition¬ 
ers’ merchandise by lottery: 

A. * * * [I]tismy understanding, when I originally 
went into this business, that these cards were primarily 
used in the form of game cards at home functions, at 
social gatherings, and so on. In other words, the recip¬ 
ients of our literature would be running a party either 
at the home or at a bazaar or any other social function, 
and would order the merchandise directly from us and 
use these prizes either in the home or at some other social 
function, as I have stated, in the form of a game. 

Q. And use these cards to distribute the prizes? 

A. Correct. 

Q. That is the purpose of including the card with the 
literature? 

A. That’s right. 

Mr. Gaiter also testified that the great majority of petition¬ 
ers’ orders “come in directly as a result of these sales cards” 
(R. 25). Add to this testimony the fact—obvious from the 
design of the cards and petitioners’ instructions for their use— 
that each player is to pay for the privilege of obtaining a chance 
toward the prize, and there can be no escape from the conclu¬ 
sion that petitioners’ push cards are, without question, used for 
distributing petitioners’ merchandise by lottery methods. 
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Wholly aside from the propriety of the above inference drawn 
from the evidence by the Commission, we cite the decision of 
Jaffe v. FTC, 139 F. 2d 112, 113 (7th Cir. 1943), cert, denied, 
321 U. S. 791 (1944), in which the court said: 

We held in [ Koolish v. FTC, 129 F. 2d 64 (1942)], 
and reiterate the ruling here, that supplying the means 
of conducting lotteries in the sale of merchandise is a 
practice contrary to the established public policy of the 
United States. It constitutes unfair competition in 
business and violates section 5 (a) of the act in question. 
We specifically hold that proof that sales were made be¬ 
cause of such lottery practices is not necessary to support 
an order under this section. [Our italics.] 

C. Petitioner Flavia Gaiter, though not bound by the order as an in¬ 
dividual, should not be exempt from it insofar as it applies to officers of 
petitioner Seymour Sales Company 

Petitioners concede that the cease-and-desist order against 
the corporate petitioner “should be broad enough to restrain 
all officers * * * from violating its terms” (Brief 25). Flavia 
Gaiter is an officer of petitioner Seymour Sales Company. 
Even though the Commission dismissed its complaint against 
Mrs. Gaiter as an individual (Pet. Apdx. 24A) and even though 
the inhibitory portion of the order does not name her (Pet. 
Apdx. 23A), petitioners are apparently not content and ask 
that the complaint be dismissed as to her in her capacity as an 
officer as well. 

Such a dismissal would create a fundamental and highly con¬ 
fusing inconsistency in the order, for, as petitioners concede, 
all officers of the company should be restrained. Since it is 
proper and fitting that all officers, because of their official con¬ 
nections with the corporate petitioner, be restrained from vio¬ 
lating the order as officers, obviously the complaint cannot with 
reason be dismissed as to one of those officers in her official 
capacity, even though the Commission found that she had not 
actively participated in the operation of the business. 

Corporation officers are, in their official capacity, identified 
with the corporation and are privy to the conduct of its affairs. 
By including the officers in the inhibition against the corporate 
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petitioner, the Commission has only made “explicit as to them 
that which the law already implies.” Chase National Bank v. 
Norwalk, 291 U. S. 431,437 (1934). See also Wilson v. United 
States, 221 U. S. 361, 376-377 (1911), and Regal Knitwear Co. 
v. NLRB, 324 U. S. 9,11 (1945). 

IV. CONCLUSION 

It is submitted that the Commission’s order to cease and 
desist was properly issued. The Commission, therefore, prays 
that the petition for review be dismissed and that the Court 
affirm the Commission’s order and, pursuant to statute, 3 com¬ 
mand the obedience of petitioners Seymour Sales Company 
and Seymour Gaiter thereto. 

Respectfully submitted. 

Earl W. Kintner, 

General Counsel, 
Robert B. Da-wkins, 

Assistant General Counsel, 

Alan B. Hobbes, 

Special Attorney, 

Attorneys for Federal Trade Commission. 

Washington, D. C., June 195 4 . 

* “To the extent that the order of the Commission is affirmed, the court 
shall thereupon issue its own order commanding obedience to the terms Of 
such order of the Commission.” Federal Trade Commission Act, Sec. 5 (c) r 
02 Stat. 113,15 U. S. C. 45 (c). 
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The Federal Trade Commission does not have jurisdiction 
over intrastate activities. 

The brief for the Commission does not meet the problem 
of this case. Indicative of the Commission’s generalized 
argument is the language of Number 1 of “ Questions Pre¬ 
sented”. (Comm. Br., flyleaf). 

“Whether the Federal Trade Commission has juris¬ 
diction to prohibit the interstate distribution of lot¬ 
tery devices designed or intended for use in the sale 
of merchandise.” 



— 2 — 


Said question is meaningless for this inquiry. The 
broad question in this proceeding is the scope of the Com¬ 
mission^ jurisdiction over intrastate activities. The nar¬ 
row question that must be answered is the one presented 
by petitioners, namely: 

“1. Whether Section 5 of the Federal Trade Com¬ 
mission Act authorizes the Federal Trade Commission 
to restrain the mailing of lottery devices, to-wit: 
push cards, in interstate commerce when said devices 
are: (a) not sold in interstate commerce, (b) not used 
in interstate commerce, (c) used if at all in intrastate 
commerce not by petitioners but by third persons 
having no contractual relationship to petitioners.” 

A. The Commission’s statement of the case criticized. 

The Statement of the Case in the brief for the Commis¬ 
sion is misleading and inaccurate. 

First, the Commission states (Comm. Br. p. 2): 

“In selling and distributing such merchandise they 
(petitioners) have furnished various plans of mer¬ 
chandising which involved the operation of games of 
chance, gift enterprises, or lottery schemes.” 

This implies petitioners engaged in merchandising by 
lottery. 

There is nothing in the record to warrant a statement 
that petitioners engaged in merchandising involving 
games of chance, gift enterprises, or lottery schemes. On 
the contrary, petitioners sold merchandise, accompanied 
by sales cards. The use of the cards was not directed or 
controlled by petitioners. 


* 
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Second: the Statement of the Case contains the follow- 

► ing: 

“After selling all the chances and remitting the full 
amount of the proceeds to petitioners, the operator 
of the push card receives from petitioners the prizes 
for distribution to the winners, with a duplicate set 

* for himself.” (Italics ours) (Comm. Br. p. 4). 

The record does not establish that chances were sold 
. and the proceeds remitted to petitioners. The record es¬ 
tablishes only (except for the sole witness for the Com¬ 
mission) that merchandise was sold and paid for. There 
is naught but surmise and conjecture as to when, if and 
how chances were sold. Petitioners and their addressees 
were in the relation of buyer and seller, and petitioners 
were not concerned with whether the addressees sold 
chances before remittance, after remittance, or, and more 

► important, whether the addressees sold chances at any time. 

I 

Third: The Commission says (Comm. Br. p. 4): 

* “Sales of petitioners’ goods by means of these push 
cards are made in accordance with these instructions.” 

* The record does not support this statement. 

These inaccuracies in the Statement of Facts are strong 
I indicia that the Commission in this case entered its order 
i based on evidence involving lottery devices presented in 

*■ other cases. The result is a per se prohibition against 

mailings of the type involved here. This is not authorized 
- b 7 the Federal Trade Commission Act. 
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B. The Commission's preliminary statement of the argu¬ 
ment criticized. 

The preliminary statement of the argument set forth 
in the Commission's brief and repeated for convenience 
here likewise contains generalizations which are not help¬ 
ful. Thus, the Commission’s brief states: 

“Merchandising by gambling is contrary to the pub¬ 
lic policy of the United States and violates Section 
5 of the Federal Trade Commission Act. FTC v. R. 
F. Keppel & Bro., Inc., 291 U.S. 304, 313 (1934).'' 
(Comm. Br. p. 6.) 

Such was not the decision in the Keppel case. The Keppel 
case held that sales by lottery to children in interstate com¬ 
merce are subject to restraint by the Federal Trade Com¬ 
mission. The Commission in its brief in that case (Comm. 
Br. p. 40; (Comm. Reply Br. pp. 2-5) urged the court to 
consider deception of children a vital fact. 

The court likewise indicated this in its decision at p. 
313: 

“But here the competitive method is shown to ex¬ 
ploit customers, children, who are unable to protect 
themselves." 

Furthermore, that the Keppel case was not intended to 
unqualifiedly broaden the Commission's jurisdiction is 

shown by the court’s language (p. 314): 

“We do not intima*" • • • that the Commission 
may prohibit every unethical competitive practice re¬ 
gardless of its particular character or consequences." 

The essence of the Keppel decision was misrepresenta¬ 
tion or deception , because of sales to children. The Com¬ 
mission relied strongly upon FTC v. Winstead Hosiery, 
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258 U.S. 483, a misrepresentation case. No extension of 
jurisdiction beyond this rationale of the Keppel decision 
has been approved by the Supreme Court. Indeed in the 
Bunte case, as pointed out in petitioners’ brief (p. 9), the 
Supreme Court halted the Commission’s ever-expanding 
claim of jurisdiction. FTC v. Bunte Brothers, 312 U.S. 349 
(1940). 

It is clear therefore that the Keppel case offers no sup¬ 
port to the Commission’s position. 

The Commission’s brief (p. 6) contains the following: 

And it is likewise an unfair act or practice in com¬ 
merce to place in the hands of others the means of 
violating the Federal Trade Commission Act. FTC v. 
Winstead Hosiery Co., 258 U.S. 483, 494 (1922).” 

This statement is a true statement of the law, but it 
has no bearing on the problem in the instant case. (Pet. 
Br. pp. 19-20). There was no violation of the Act by the 
recipient of petitioners’ mailings because the recipient 
did not conduct any interstate lottery. There was no vio¬ 
lation of the Act by petitioners for the same reason. 

The Commission says in its brief (p. 6): 

“To supply to others, through interstate commerce, 
gambling devices unaccompanied by merchandise but 
later to be used for the sale or distribution of mer¬ 
chandise is a violation of the Federal Trade Commis¬ 
sion Act, to be restrained by an appropriate order to 
cease and desist.” (Citing cases). 

It is significant the Commission fails to point out that 

i 

many of these cited cases were decided before United 
States v. Halseth, 342 U.S. 277 (1952) and that most, if 
not all, of them involved punch board manufacturers who 
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sold the lottery devices in interstate commerce for use 
as such. 

C. The Commission’s critical argument is based on a 
false assumption. 

The essence of the Commission’s argument is capsuled 
in the following (Comm. Br. p. 7): 

“The gist of the Commission’s complaint was that 
petitioners had supplied to persons in other states 
a means of violating, in commerce, the public policy 
of the United States (Complaint Paragraph 4); Pet. 
Apdx. 6A). This is in itself a violation of the Federal 
Trade Commission Act, even when the supplier of the 
lottery devices sells no other merchandise.” 

The two critical words in the preceding sentence are 
the words “in commerce”. The Commission wrongly as¬ 
sumes that petitioners had supplied to others a means of 
violating “in commerce” the public policy of the United 
States. No one who dealt with petitioners violated “in 
commerce” the public policy of the United States. The 
persons dealing with petitioners all acted intrastate. By 
the test of the Commission’s own analysis of its com¬ 
plaint, the cease and desist order should be vacated. Fur¬ 
thermore, the Commission fails to distinguish between 
proceedings against punch board manufacturers and those 
against merchandise suppliers. 

The case cited by the Commission, Chicago Silk Co . v. 
FTC, 90 F. 2d 689 (CA 7, 1937) is not applicable. In that 
case, the petitioners sent through the mails specific in¬ 
structions for the operation of the plan. In that case the 


shipper had committed the merchandise to distribution by 
lottery, and continued control of the disposition of the 
merchandise all the way to and including its ultimate re¬ 
tail sale. The shipper therefore was in fact and in law a 
party to the ultimate retail sale. Here there is no such 
situation. The recipient of the sales literature may or 
may not send in for merchandise; he may or may not dis¬ 
tribute it upon a chance basis, and if he does distribute it 
on a chance basis he does so as his own act. 

Again, it is noteworthy that the Commission meets the 
thrust of petitioners’ argument based on United States v. 
Halseth, 342 U. S. 277 (1952) by merely repeating that it 
was a criminal case. This distinction is not per se signi¬ 
ficant. Furthermore, the Commission completely ignored 
the decision in FCC v. American Broadcasting Company, 
Inc., 22 U. S. L. W. 4202, where an argument similar to 
that of the Commission here was considered and rejected 
by the Supreme Court. The case was decided subsequent 
to U. S. Printing & Novelty Co., v. FTC, 92 U. S. App. 
D. C. 298, 204 F. 2d 737 (1953) cited by the Commission, 
and we respectfully urge therefore that the U. S. Printing 
case has been impliedly overruled in so far as it rejects 
the Halseth argument. Likewise the Commission avoids 
any answer to Canfield Oil v. Federal Trade Commission, 
274 F. 571 (C. A. 6, 1921), Ward Baking Co. v. Federal 
Trade Commission, 264 F. 330 (C. A. 2, 1920), and Federal 
Trade Commission v. Claire Furnace Co., 285 F. 936 
(C. A. D. C., 1922) (Pet. Br. pp. 10-11), all limiting the 
Commission’s jurisdiction in situations essentially like 
this one. 



D. The Commission can draw no solace from any other 
statute. 

The Commission persists in arguing that the language 
of the Anti-Slot-Machine Statute of 1951, 64 Stat. 1134, 15 
U. S. C. 1171, and the Senate and House Reports thereon 
somehow are tacit approval of the Commission’s acts re¬ 
lating to activities of the sort complained of in the instant 
case. (Comm. Br. pp. 10-12). It is clear that the language 
in both the Senate and House Reports is to the effect that 
the anti-slot-machine act is not to broaden or narrow the 
Commission’s jurisdiction. The reference made by the 
Commission that a spokesman appeared at the hearings 
is outside of this record and should be stricken from its 
brief. Apex Hosiery Co. v. Leader, 310 U. S. 469, 488 
(1940) cited by the Commission is inapposite. (Comm. 
Br. p. 12). In that case the court noted that eleven bills 
to exclude labor unions from the scope of the Sherman 
Act had been introduced in Congress without affirmative 
action. Apex Hosiery v. Leader, 310 U. S. 469, 488 (f. n. 7) 
1940). This is a clear indication of Congressional intent 
and a far cry from the indication of Congressional intent 
sought to be derived from the anti-slot-machine statute. 

n. 

There is not substantial evidence in the record to support 
the findings of the Federal Trade Commission. 

An analysis of Section B of the Commission’s brief 
(Comm. Br. pp. 12-16) indicates that the Commission 
based its findings on the volume of petitioners’ sales and 
the character of petitioners’ literature. (Comm. Br. p. 


14). This is tantamount to barring petitioners’ mailings 
per se. Thus, the Commission said (Comm. Br. p. 14): 

“The Commission inferred from the sheer volume 
of petitioners’ sales and the character of petitioners’ 
literature, as we have just described, that substantial 
numbers of the push cards , are in fact used as peti¬ 
tioners suggest and obviously intend that they should 
be used. Though actual evidence of such use was of¬ 
fered only as to a single customer of petitioners, no 
other conclusion is possible.” 

As petitioners pointed out in their brief (Pet. Br. p. 22) 
evidence which is consistent with two hypotheses tends to 
prove neither. Metropolitan Life Insurance Co. v. Gosney, 
101 F. 2d 167 (1939) and Prudential Insurance Co. v. King, 
101 F. 2d 990 (1939). 

Further, substantial evidence is not evidence which 
gives equal support to inconsistent inferences. NLRB v. 
Union Pacific Stages, 99 F. 2d 153 (CA 9, 1938). 

In this case the evidence of push card use was offered 
only as to a single customer of petitioners. (Rec. p. 158). 
Testimony of a contrary nature was introduced by peti¬ 
tioners. (Rec. pp. 180-181). Furthermore, petitioner Sey¬ 
mour Gaiter testified there were numerous instances in 
which the cards were returned unused. 

In view of the above, we submit that the evidence in 
this case gives equal support to inconsistent inferences 
and is consistent with two hypotheses, thereby tending to 
prove neither. It can be inferred from the record, based 
upon petitioners’ testimony, and the witness for petition- 
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ers, that the great mass of cards were thrown away un¬ 
used and the merchandise ordered on its own merits. This 
inference is as consistent with the record as the inference 
drawn by the Commission that the vast bnlk of the cards 
were used for the conduct of a lottery. No conclusion can 
be drawn from the fact that the cards were mailed. It is 
reasonable to suppose that the cards were sales stimulants 
in that they provoked a further examination of petition¬ 
ers’ sales literature. Mailing does not prove use, yet this 
is what the Commission found. The petitioners here should 
not suffer a cease and desist order based on ephemeral 
inferences. Jaffe v. FTC, 139 F. 2d, 112 (CA 7, 1943), ap¬ 
parently to the contrary, is not well reasoned and if fol¬ 
lowed gives unwarranted powder to administrative bodies. 

in. 

The cease and desist order should not include Flavia Gaiter. 

The Commission does not deny that Flavia Gaiter as an 
officer of the corporate petitioner would be bound by the 
terms of the cease and desist order. The order is not 
strengthened by naming her. Because the Commission 
will not gain by naming her and because Flavia Gaiter 
will suffer by being named we urge that the order if en¬ 
tered be modified accordingly. The cases cited by the 
Commission (Comm. Br. p. 17) are not relevant and do 
not warrant discussion. 
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IV. 

CONCLUSION. 

By reason of all of the foregoing it is submitted that 
the Cease and Desist Order was improper. 


Respectfully, 


Howard R. Koven, 

Arnold F. Shaw, 

Attorneys for Petitioners. 


Of Counsel: 

Koven, Koven & Salzman, 
Chicago, Illinois, 


Donohue & Kaufmann, 
Washington, D. C. 



